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Commission it 
By JOHN LELAND MECHEM ‘ Ni! 
The United States Board of Ag | 
Tax Appeals xt | 


By J. GILMER KORNER } i i 


Codification of International Law 
By HON. GEO. W. WICKERSHAM 
Review of Recent Supreme 


Court Decisions ) 
By EDGAR BRONSON TOLMAN WY 


Criminal Justice in America 
By HON. HERBERT S. HADLEY 


Abatement of Liquor Nuisances 
Under Volstead Act | 

By EUSEBIO CHACON 

Shall Women Throw Away BS AN 
Their Privileges? RN! 


By EDWARD CLARK LUKENS NV ay hy | 
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A‘tna Court and 
Fiduciary Bonds 














Eliminate the Weaknesses 
of Personal Suretyship 


F THERE were no such thing as corporate surety- 
ship, then one would, of necessity, be dependent 
on his friends whenever bonds were required. But 
bonding is the business of the Etna Casualty & 
Surety Company. For a nominal charge any type of 
bond may be secured, good in any court in the land. 


G Avoid costly delays, and embarrassing 
complications. Whenever you or your client 
need bonds, get in touch with the local 
fEtna-izer. He will prove himself ‘‘a man 
worth knowing.” 


“a 


AETNA CASUALTY and SURETY COMPANY 


Affiliated with 
‘Etna Life Insurance Company 
Standard Fire Insurance Co. Automobile Insurance Co. 
of Hartford, Connecticut 


The Strongest Multiple Line Insurance Organization In The World 
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Now Ready 





Famous 


American Jury Speeches 


By Frederick C. Hicks 


Associate Professor of Legal Bibliography, and Law 
Librarian, Columbia University Law School 


Contains 24 notable speeches by famous 
American Lawyers. 


1 volume of 1180 pages 
Blue Fabrikoid Binding $5.00 delivered 


Included are speeches by Joseph Choate, Ingersoll, Borah, Well- 
man, Littleton, Darrow, Hillquit, Dunne, Lindabury, Garvan, Mer- 
ritt, Davenport, Osborne, Hinman, Brackett, Ivins, Bowers, Conboy, 
Romano, Van Benshoten and Crowe. 


Skill in summing up cases is as necessary to the lawyer today as it 
ever was. It may even be contended that the complexity of modern 
cases calls for a higher order of skill than was formerly necessary. 
Whatever the case may be, it must always be analyzed and simpli- 
fied, so that it may be clearly understood by the average man. 
Eloquence, moreover, if genuine and natural, is still useful. 





Order Now 





EST PUBLISHING COMPANY 
St. Paul, Minn. 
On acceptance of this order, send me “Hicks’ Famous American Jury 
Speeches,” 1 vol., blue fabrikoid, at $5.00 delivered. 
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Unknown and Missing 
Heirs—Searched For 


An international organization serv- 
ing Lawyers and working along ethical 
lines in the search for heirs and lega- 
tees in matters intestate, testate or 
contested; also owners of dormant 
bank accounts, trust balances that have 
terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. 

Lawyers and others codperating 
with us in behalf of heirs found re- 
ceive adequate compensation. Matters 
extending into foreign countries are 
handled with utmost expedition — by 
cable if urgent, through our special 
representatives in foreign lands. 

Booklet re our services and activities 
sent to Lawyers on request. Legal 
representatives listed for emergency 
service. 


W.C.COX & COMPANY 


Federal Reserve Bank Bldg., 
CHICAGO 


Why Every Lawyer Needs 
This New Indexed Bible 


He needs it because of its practical 
helpfulness in the practice of his profes- 
sion. 

No other Bible is so well arranged for 
the practical needs of the busy lawyer as 
this New Indexed Bible, combining in one 
handy volume the features of a Bible 
Encyclopedia, Bible Dictionary and Index. 
These features make it a handy volume 
for ready reference. An apt quotation—a 
point of law—the biblical bearing on any 
subject—all are quickly located. 


. 
What Prominent Lawyers Say 
= Revelotion in its thoroughness” says Paul D. Came, 

A Swckton, $ book 
which A practicing attorney ould 
companion for the other books in ° 
taining as it does the basis of the modern law in an 
orderly and wel) arranged volume.” 

Likes It Best of All “Best lesue | Have Ever Seen” 
M. W. Pratt, Attorney, Fairfield, Ala., Judge W. L. Brown, London, Ky., “1 
“I have several Bibles but find yours have used the New Indexed Bible, as 
more helpful and the one like judge of the court and attorney-at- 


best. It is very helpful to a lawyer law as well as in private life It is 
as all the laws of Moses and the the best issue of the Bible I hare 
te 


have been codified.” ever seen.” 
A Time Saver 
“Surely the Bible fer the Lawyer’’ 
J. GC. B. Brown, Judge Cirouit Court, 
says Dyke Ballinger, Attorney, adding: Jefferson Co., Ala, “I value the New 
rything | I bare 


“I find that any particular subject Indexed Bible above eve: 
may be easily located. ever seon. It is a time saver.”’ 


Special Lawyer’s Edition—Only $7.50 
Bound in Law Buckram in harmony with other books in your law library; 
nearly 1,500 pages; over 600 pages of special helps. The completeness of this 
Bible and the simpli of i "ics arrangement will surprise and delight you. 


ts 
by 1 OY Pe - 
ly $7.50 for a copy today our money back if you are act more 


than pleased. 
Buxton-Westerman Co. 
21 West Eim 
































NEVADA CORPORATIONS 





The present Nevada Corporation Act, which became effective 
March 31, 1925, contains all the provisions generally desired by 
corporations in the organization and conduct of their business. We 
desire to notify the bar of the country, generally, of its liberal 
provisions and to assist them in ascertaining its many advantages. 





Complete information and data furnished attorneys upon 
request to the home office of 


NEVADA AGENCY AND TRUST COMPANY 
or at the offices of its counsel, viz: 


New York: Cleveland: San Francisco: Reno: 


Wier ng ay Carlin, Bulkley, Hauxhurst, Jamison & Heller, Ehrman, White & Hoyt, Norcross, Cheney & H 
McAuliffe, Cheney Building, Reno, Nev 


Rector St.. New York Sharp, 
Bulkley Bidg., Cleveland, Ohio Nevada Bank Bus, 
San Francisco, Cal. 


“From New York to Reno, 30 hours by air mail” 
LET US ACT AS YOUR RESIDENT AGENT 


NEVADA AGENCY AND TRUST COMPANY 


Organized 1903 
CHENEY BUILDING — RENO, NEVADA 









































Investigations 
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&* First of all we must know 
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Only One iron in the Fire 
for Twenty-Nine Years 


The American Appraisal Company has 
always specialized on one service to American 
business—that of making incontrovertible, un- 
biased appraisals of property. In so doing, it 
has made a large part of the history of authorita- 
tive appraisal work in this country. 


Today, The American Appraisal Company 
offers to business men a trained, efficient organi- 
zation of sufficient size to perform rapidly and 
accurately the largest valuation contracts that 
industry may require; of sufficient mobility to 
concentrate speedily a seasoned force in any 
section of this country; yet of such painstaking 
thoroughness that even the smallest contract is 
under executive supervision. 


THE AMERICAN APPRAISAL COMPANY 


Milwaukee 


Philadelphia 
Pittsburgh 
San Francisco 
} ae 


Syracuse 
Jashington 
The Canadian 
Appraisal Company, § Led. 
Montr 


Cincinnati Los Angeles 
tor Milwaukee 

Dalla Minneapolis 
New Orleans 


Detr« it 
New York 


Indianapolis 
Kansas City 


An American Appraisal 


THE AUTHORITY 1925, The A. A. Co. 


- Valuations - Reports - Industrials - Public Utilities - Natural Resources 








Send for these 
AmericanAppraisal 
pamphlets 


AA-107 ‘‘What Is Your 
Plant Worth?"’ 


4A-1027 “Appraisals 
and the Profit and 
Loss Statement”’ 


4A-1026 “Industrial 
Appraisals and In- 
surance”™’ 


TGs 



































































































Officers, American Bar Association, 
1925-26 
President 

Chester I ong@....... ie 
830 First National 
Secretar 


Wm. P. MacCracken, Jr... 


209 So. LaSalle St. 


Wichita, Kansas 


Bank Bldg. 
...Chicago, II. 
Treasure 


Frederick E. Wadhams... 


78 (¢ hapel St 


Albany, N. Y. 


Litee 


New York, N. Y. 

. Wilmington, Del. 
....Chicago, III. 

s Angeles, Calif. 

. .Chicago, III. 
New York, N. Y. 
.Des Moines, Ia. 
.Harrisburg, Pa. 
linneapolis, Minn. 
..Cheyenne, Wyo. 
Birmingham, Ala. 


Executive Comm 
Chas. E. Hughes (Ex of.). 
Josiah Marvel (Ex of.). 
Edgar Bronson Tolman (Ex of 
Gurney E. Newlin.. 5 ade 
Frederick A. Brown. 
Charles S. Whitman. 
Jesse A. Miller...... 
William M. Hargest 
Amasa C, Paul..... 
William C. Kinkead.. 
Henry Upson Sims. 


General Council, 1925-1926 


Delaware-W ilmington. Chairman, Josiah Marvel 
Alabama-Birmingham E. H. Cabaniss 
Alaska-Juneau....... R. E. Robertson 
Arizona-Prescott. . ..T. C. Norris 
Arkansas-Little Rock .Frank Pace 
California-Los Angeles Jefferson P. Chandler 


William C. Rigby 
. Wilbur F. Denious 
William Brosmith 


Canal Zone-Quarry Heights 
Colorado-Denver.... 
Connecticut-Hartford 


District of Columbia-Washingtor stin Merrill Chamberlin 
Florida-Tampa.. .. William Hunter 
Georgia-Atlanta. T. A. Hammond 
Hawaii-Honolulu. . A. G. M. Robertson 


James F. Ailshie 
Thomas Francis Howe 
Dan W. Simms 
James A. Devitt 


Idaho-Coeur d’Alen« 
Illinois-Chicago. ... 
Indiana-La fayette 
Towa-Oskaloosa.... 


Kansas- Wichita. . Earle W. Evans 
Kentucky-Louisville Edmund F, Trabue 
Louisiana-New Orleans .W. O. Hart 


Arthur Ritchie 
..T. Scott Offutt 
John E. Hannigan 
Oscar C. Hull 
Bruce W. Sanborn 
T. Stovall 


Maine-Bel fast.. 
Maryland-Towson. 
Massachusetts- Boston 
Michigan-Detroit 
Minnesota-St. Paul 
Mississippi-Okolona a 
Missouri-St. Louis Guy A. Thompson 
Montana- Missoula Albert N. Whitlock 
Nebraska-Omaha R. A. Van Orsdel 
Nevada-Reno... Robert M. Price 
New Hampshire-Manchester ..Louis E. Wyman 
New Jersey-Newark. Edward A. Armstrong 
New Mexico-Albuquerque ...O. L. Phillips 
New York-Albany Frederick E. Crane 
North Carolina-Wilmington Thomas W. Davis 
North Dakota-Valley City ....Lee Combs 
Ohio-Cincinnati. Province M. Pogue 
Oklahoma-Tulsa ..James C. Denton 
Oregon-Portland .Joseph N. Teal 
Pennsylvania-Philadelphia .Robert P. Shick 


Philippine Islands-Manila George H. Harvey 
Porto Rico-San Juan .Henry G. Molina 
Rhode Island-Providence ... Thomas Z. Lee 
South Carolina-Florence Henry E. Davis 
South Dakota-Watertow: .John B. Hanten 
Tennessee- Nashville ..Robert F. Jackson 


.W. M. Crook 
.W. I. Snyder 


Texas-Beaumont. 


Utah-Salt Lake City 
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OFFICIAL DIRECTORY 1925-26 









Vermont-Montpelier. 
Virginia-Suffolk..... 
Washington-Yakima.. 
West Virginia-Parkersburg 
W isconsin- Milwaukee 





Wyoming-Cheyenne. . R 
China-Shanghai......... ee ( 

Conference of Bar Association Delegates 
Chairman, Charles Evans Hughes (’26) New York, N. ¥ 
Vice-Chairman, Josiah Marvel (’26) Wilmington, Del 
Secretary, Herbert Harley (’26)... Chicago, III 
Treasurer, Nathan William MacChesney ('2¢ Chicago, III 

Council—Henry Upson Sims, Birmingham, Ala.; Wade 
Millis, Detroit, Mich.; Herbert S. Hadk St. Louis, Mo 
Reginald Heber Smith, Boston, Mass.; Clarence N. Goodwir 
(26), Chicago, Ill.; Jefferson P. Chandler QF Los Angeles 
Calif.; Elihu Root (’27), New York, N. Y Charles A. Bos- 


York, N. Y. 


Section of Legal Education and Admi. 


ton (’27), New 
to the Bar 


Chairman, Silas H. Strawn..... Chicago, III 

Vice-Chairman, William Draper Lewis Philadelphia, Pa 

Secretary and Treasurer, John B. Sanborn Madison, Wis 
Council—Oscar Hallam, St. Paul, Minn.; 


Wade Millis, De- 
troit, Mich.; Herbert S. Hadley, St, Li uls, M Andrew A 


Bruce, Chicago, Ill.; Theodore F. Green, Providence, R. L; 
W. A. Hayes, Milwaukee, Wis.; Orrin K. McMurray, Berke- 
ley, Calif.; Monte M. Lemann, New Orlea: La 


Judicial Section 


Chairman, James I. Allread 

Vice-Chairman, Arthur J. Tuttle.. 
ommittee—Robert R. Prentis, Suff 
Worcester, Mass.; T tt 
E. Crane, Albany, N. ¥ 


Executive ( 
thur P. Rugg, 
Md.; Frederick 
Detroit, Mich 





Section of Public Utility 1 


Chairman, William Chamberlain. ... lar Rapids, Ia 
Vice-Chairman, Carl D. Jackson.. New York, N. Y 
Secretary, Edward A. Armstrong Newark, N. J 
Treasurer, J. H. Anderson.... , Chattanooga, Tenn 

Council—F, W. Putnam, Minneapolis, Minn.; J. B. Sanbort 
Madison, Wis.; Kenneth F. Burgess, Chicas 7m: 3S 
Kennedy, Omaha, Nebr.; Nathaniel T. Guernsey, New York; 
Henry L. McCune, Kansas City, Mo.; William | Tucker 


Boston, Mass.; John F. McLane, Salt Lake (¢ 
Section of Patent, Copyright and Trademark Lau 


N. Y. 


Chairman, Arthur C. Fraser.... ; New York, 
Vice-Chairman, Charles H. Howson Philadelphia, Pa 
Secretary, G. A. Prevost.. tees Washington, D. ¢ 
Treasurer, Milton Tibbitts........ Detroit, Mich 
Council—Above officers and Frederick F. Church, Rochester, 
N. Y.; Otto R. Barnett, Chicago; Charles E. Brock, Cleve- 
land, Ohio; Edward S. Rogers, Chicag Ill.; Wallace R 


Lane, Chicago, III. 
Comparative Law Bureau 











Chairman, William W. Smithers.. Fa 
Vice-Chairman, Charles S. Lobingier i, China 
Secretary, Robert P. Shick. ; hia, Pa 
Assistant Secretary, Axel Teisen hia, Pa 
Treasurer, Errol White. : lia, Pa 

Council—Simeon E. Baldwin, New Haven, Conn.; Andrew 
A. Bruce, Chicago, Ill.; W. O. Hart, New Orleans, La.; F. E 
Lehmann, Jr., Des Moines, Ia.; Phanor J. Eder, New Yo 
Walter S. Penfield, Washington, D. C.; Roscoe Pound, Cam- 
bridge, Mass.; John H. Wigmore, Chicago, IIl.; Joseph Whe 
less, New York, N. Y. 

Section of Criminal I 
Chairman, Oscar Hallam......... St Minn 
Vice-Chairman, Alfred Bettman Cincinr Ohi 
Secretary and Treasurer, R. Justin Miller. Minneapolis, Minn 
Comanissioners on Uniform State Laws 

President, George B. Young... Montpelier, Vt 
Vice-President, Jefferson P. Chandler. Los Angeles, Calif 
Secretary, George B. Bogert......... Chicago, Ill 
Treasurer, W. O. Hart....... New Orleans, La 


Chairman Ex. Com., Jesse A. Miller.. Des Moines, Iowa 
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A Publisher’s Willingness | An Unprecedented 
to Test the Soundness == Opportunity for 


A Statement 
of Opinion of That Opinion 1000 Lawyers 





Our friends tell us that the growing use by all classes of lawyers of the 
Supreme Court’s decisions has created a large demand for 


A POPULAR-PRICED SET OF U. S. REPORTS 


To test the accuracy of this statement we have prepared, under the specifica- 





tions ive nN below, a 


SPECIAL REPRINT OF U. S. L. ED. 
LIMITED TO 1000 SETS FOR IMMEDI- 
ATE DELIVERY AT A PRICE WITHIN 
THE REACH OF EVERY LAWYER 





This low price is frankly ar experiment. If the Supreme Court’s decisions 
have grown sufficiently in general popularity to create a demand that will warrant 
quantity production a low price can be maintained. Whatever the outcome 1000 
lawyers have the opportunity to secure a complete set of U. S. Reports at a very 


attractive figure and on liberal terms. 





Read These Specifications and Don’t Lose This Opportunity 


CONTENTS: (1) Every decision of the U. S. Supreme Court from its beginning down to and including 
the 1924-25 term (vols. 1-268 inclusive) fully reported. (2) Exhaustive headnotes prepared by our editors for 
cases not noted by the court. (3) Epitomized counsel’s briefs wherever helpful. (4) Annotations 
appended to reported cases showing bearing of other decisions on the same points—the original and exclusive 
editorial notes that have made L.ed the most useful and most used edition of U. S. Reports. FORM: The 
entire 268 imes reprinted from original L.ed plates, in 35 books by the use of a special thin paper of great 
opacity and rability. Binding of standard Co-op buckram with handsome red upper label and black lower 
label stamped in gold—a set you will be proud to own and made to last a life time. SHELF SPACE: The 
entire set ipies 9% linear feet of shelf space or 3% standard book-case units. DELIVERY: 1000 sets 
available for prompt delivery in full—no waiting. First orders take them. PRICE AND TERMS: For price 


The Lawyers Co-operative Publishing Company 
Rochester, N. Y. 


In New York City - - - - 150 Nassau St. 
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Federal Court Cases Double in Ten Years; 


125,000 Filed inYear and 162,000 Pending 


(From the New York Times—June 13, 1925) 


Are you equipped for Federal practice ? 
You should have 


Federal Statutes Annotated 


Up to date in 19 vols., Price $7.50 per volume 


Loveland’s Forms of Federal Practice 
and Procedure 


3 large volumes, Price $25.00 


Hopkins’ Federal Equity Rules, 
Annotated 


Fifth Edition 1924, Price $4.50 


Thorpe’s Federal Departmental 


Organization and Practice 
Just published. Price $12.00 


Send your orders for same to 


EDWARD THOMPSON COMPANY 


NORTHPORT, NEW YORK 
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THE PROFESSIONAL IDEALS 


OF THE LAWYER 


A STUDY OF LEGAL ETHICS 






HENRY WYN 





BY 
ANS JESSUP, M.A., J.D. 


A text book for Law Students. 

A guide for Grievance Committees. 

A help to Professors in Law Schools. 

A handbook for the Practicing Attorney. 
With Analytical Index 


INTRODUCT 


OUTLINE OF CONTENTS 


BY CHARLES A. BOSTON 


f the “Ethics Clinic 


E BY THE AUTHOR 


rm of questions raised by 


th answers citing authorities 


Examples of Questions Discussed 


What its a pr 

How is it diff 
What is practice 
What is meant by 
How is the lawyer 


For what conduct 


» foes 


isiness 


f the law? 


Legal Ethics? 


’s duty to the Court violated? 
may a lawyer be disbarred? 


Are these canons of general acceptance? 


Is, then, the 
given circun 
What is his rel 


How should a Comr 
organize its work 
mmittee on Grievances or Dis- 


How shou 
cipline funct 


riety of professional conduct, in 
ces, a debatable question? 

ionship to his fellow lawyers? 

nittee on Professional Ethics 


The text also includes 


Canons of Professional Ethics, with annotation 
citations of Centu 


Canons of Judiciary 


ry and Decennial Digests. 
Ethics 


Moot questions under each for class discussion. 


Sir Mathew Hale’s 


lutions 
232 questions 


mittee on Professi 


yers’ Association 


Ru 


answers passed upon by Com- 


ynal Ethics of N. Y. Co. Law- 


Reprint of same committee’s summary of causes 


for discipline 
earliest days 


of lawyers in New York, from the 


Price $5.00, Flexible Binding 


PT 


1925 


JBLISHED BY 


G. A. JENNINGS CO., Inc. 





150 NASSAU ST., NEW YORK CITY 


les, and Hoffman’s Reso- 

















SEARCH and SEIZURE 


THE LAW—BRIEFS and FORMS 


A Comprehensive and Thorough Treatment of the 
Law of Search and Seizure 


WITHOUT WARRANT as well as 
UNDER A SEARCH WARRANT 


By ASHER L. CORNELIUS 
of the Detroit Bar 


This work was written by a lawver who has been 
engaged in the active practice of law for more than 
twenty years and who has made a specialty of the 
subject of Search and Seizure. 

It covers exhaustively all questions on every phase 
of the subject arising under the State and National 
Prohibition Laws and in addition thereto all questions 
with relation to Narcotics, Carrying of Concealed 
Weapons and the Seizure and Deportation of Aliens. 


Points to Consider 


CORNELIUS on SEARCH and SEIZURE has been written by 
a lawyer engaged in the active practice of law and discusses the 
problems which confront the lawyer 

It is the last work on the subject—cites and discusses hundreds 
of cases not contained or discussed in any other work. 

Cites and discusses more than three times as many cases and 
has more than three times as many pages on Search and Seizure 
than any work yet published. 

It contains exhaustive briefs on more than 300 subjects relating 
to Search and Seizure 

Discusses and Briefs more than 100 subjects not discussed or 
even touched upon by any other book 

Contains such copious excerpts from all the important cases that 
the user is supplied with complete working briefs without looking 
elsewhere 

A General Survey of defects in search warrant proceedings is 
given in a single section so that the practitioner may tread this 
one section and know where to look for defects in the search 
warrant 

It is invaluable to every lawyer even though he may possess 
all existing books on the subject, because it supplements them all 
and furnishes him with a vast number of briefs on subjects not 
discussed in the other works. 

Every practitioner regardless of what the bulk of his practice 
may be, is at times called upon to defend one of his regular clients 
in a liquor case and this book gives him such a comprehensive set 
of briefs that he is equipped upon an hour's notice to properly 
defend his client 


Covers Exhaustively All Questions 
Arising Under the 


STATE AND NATIONAL 
PROHIBITION LAWS 


Also Search and Seizure With Relation to 


——NARCOTICS—— 


CARRYING of CONCEALED WEAPONS 
and THE SEIZURE and DEPORTATION 
of ALIENS 





THE BOBBS-MERRILL COMPANY, 
Indianapolis 


Send me CORNELIUS on SEARCH and SEIZURE, 
One Volume, Flexible Binding.................. $10.00 






Name »osbbdouniweshenes+eut 


Migs ...sconvdndbavikasaviakeedaneaurawes 

SE ons ee ten sawes pocu QNe ae eebiudscbgudentsseeedtns 
ee ee eee 
A.B.A. 1025 
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A TREATISE 
DELAWARE CORPORATION LAW 


ROBERT PENINGTON 
of the New York and Delaware Bar 


A Guide Book for Lawyers in the Organization and Management of Delaware Corporations, 
including a discussion of the Development of the Corporation Law in Delaware, The Courts of 
Delaware, Foreign Corporations, Franchise Tax Law, Instructions to Secretaries of Delaware 


Corporations and Receiverships. 


The Corporation Law of Delaware is exhaustively annotated to the Delaware Rep 


well as the L. R. A. and A. L. R. Reports. 


Complete Sets of Corporation and Receivership Forms make this the most complete 


issued on this Subject. 


rts as 


b 0k evel 










Annual Cumulative Supplements will be published to keep the Corporation Law to date, thus 


giving the Lawyer the latest Amendments as well as the recent decisions. 


Completely Indexed and bound in fabrikoid 


Price $10 Delivered including the first year s Supplement 
Published by 


CLARK BOARDMAN CO., LTD. 


Law Publishers & Deal rs 


31-33 Park Place 





New York, N. Y. 
































RTICLES on Constitutional 
Law, the courts, criminology 
and penology appear regularly in 


AMERICA 


A-Catholic-Review-Of-The-Week 


A magazine of general interest appealing 


to the lawyer as a person of culture. 


SUBSCRIPTION PRICE $4 A YEAR 


Sample copy on request 


AMERICA 


Box 390, Grand Central P. O., N. Y. C. 











The Practicing Lawyer 


knows that professional contact with 
bar and bench, in and out of court, 
stimulates, makes for efficiency, 
broader vision, keener professional 
interest. 


The 
American Bar Association 
Journal 


broadens the extent of these profes- 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 

Editorials, Departments 

and Articles 

are produced by men on the legal fir- 
ing line as practicing lawyers, judges, 
teachers of law. They thus reflect 
intimate contact with the problems 
which confront practicing lawyers 
everywhere. 


Address: 


American Bar Association Journal 
38 S. Dearborn Street CHICAGO, ILL. 
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AIRPLANES 
Rapid — Reliable — Safe 


AGENCIES of TRANSPORTATION 


When Properly 
Constructed— Maintained 
Operated 


NCREASED EFFICIENCY AND ECON- 
OMY will result from the Rapid Trans- 
portation of Executives and other Passengers, 


Merchandise and Mail by Airplane. 


Distinctive Types for Different Services 


Problems involving lost time in traveling, 
shipping or communicating over long distances 
inaccessible points may be solved 


proper type of Airplane. 


or between 
by the use of the 


Our Qualified Experts Are Available to 
Advise You 


Periodic Bulletins available for distribution 
to those interested. Specific inquiries solicited. 


ATLANTIC AIRCRAFT CORPORATION 


Hasbrouck Heights, N. J. 


Manufacturers of Fokker Airplanes 
The Safest in the World 


Fokker Commercial Airplanes now 


in regular service flew over one 


million miles in 1924 






































exclusively first-class Santa 
Fe “all the way’’— the 
shortest route between 
Chicago and California — 
through a sunny, scenic 
wonderland. 

Fred Harvey through dining car 
-—another exclusive feature. 
Through Pullman via Grand 
Canyon National Park. 

5 daily trains to Colitesnte on 





* W. J. Black, Passenger Traffic Manager 
Santa Fe System Lines 
1285 Railway Exchange, Chicago, Illinois 
‘Send me Senta Fe picture-folders of winter trip to 
‘ California. 
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Unexcelled Insurance 
Service 
Contract Bonds HE MARYLAND CASUALTY COM- 


ioe PANY has over a quarter of a cen- 
Fidelity Bonds : 
tury record of unexcelled insurance 


Court Bonds 


Official Bonds service. 
We furnish Surety Bonds of every de- 
Depository Bonds scription, besides writing all classes of 


Casualty Insurance. 


Individual 
Depository Bonds It is our business to please policy- 
holders; our success has been due to 
Miscellaneous Bonds meeting the expectations of our clients. 


Maryland Casualty Company 


BALTIMORE 


Surety 
Bonds 


Casualty 
Insurance 









We publish the Maryland Casualty Company Lawyers List. 
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Save *$40000 


The Most Extraordinary Law Book Announcement Ever Made 





United States Supreme Court Reports 
OFFICIAL EDITION (Reprints) 


A Verbatim Reprint of Every Supreme Court Decision 


Photographically Reproduced on Bible Paper, Word for Word, Line for Line, Page for Page. 
Legible Print from New Plates. Official Pagination—Not “Star Paged.”” Fabrikoid Binding. 


Published by the Owners of the Official Edition 


. oy 99 Cents Per Volume 
Think of This! ! 268 Volumes (Complete to Date) 


= $2652 For Complete Set 


*(Present price $679.00 for official set). 


' . 3O Compact Books 
Visualize This! | MAG Fostel Grate 


i 2 (40 feet for regular edition). 
2 Sectional Book Case Units 


And Kept to Date by a REAL SERVICE 


Advance Sheets, 75 cts: Per Volume. Permanent Volumes, 99 cts: 
A Complete New Digest Covering the 268 Volumes 
One Volume, $3'7%8 Bible Paper 


| This is the only reprint of the Official Edition. 
CAUTION! Do not Confuse it with any Cheap Edition of Unofficial Reports. 


ORDER TODAY! 











The Banks Law Publishing Company 
20 Vesey Street, New York, N. Y. 


Oldest Law Book House in America 
121 YEARS OF SERVICE TO LAWYERS 










The Baldwin Law Book Company 
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Federal Judicial Salaries bench, but many say they cannot continue unless 
ea : the salaries are increased. 
National Manu- a Mage — 7 
The National Association of Manufacturers 
eting held early . ee : wae . . 
~ believes it is vital to remedy this situation. Re- 
a placing the judges who were appointed when the 
on ot Congress to : - , ‘ 
Federal Tudici salaries had sufficient purchasing power by others 
‘ederal Judiciary. : 
ode -* at the present very inadequate salaries will result 
announcing this. , : aie ; 
: - in a lowering of the average ability of the judges, 
ons and, in particu- , ates 
18? Sag? for competent men cannot take the positions for 
ling the relative increase in - ‘ 
Sent’ tad . al the honor alone, much as they might otherwise be 
edera udiciary and other > ae : 
; rt a a attracted. Frequent changes in judges also im- 
“Through the ; , a Pi, . : 
the | “ nd pairs their efficiency, for it requires long experience 
the bulletin states P . . . 
~~.’ On the federal bench with its widely varied work, 
it in a difficult , at 
to bring a judge to his best. Unwise legal deci- 


ries have been raised ; ; 
=e sions are immeasurably more costly than adequate 


he general purchasing 










































































resolutions in favor 


~ salaries.” 
ut </ per cent ol 


the wages of the 

d 500 per cent, A Complicated Power of Attorney 
teacher 250 per BULLETIN of the Division of Commercial 
bricklayer 450 per Laws, of the Bureau of Foreign and Domestic 
States District Judge re- Commerce at Washington, points out what a com- 
the annual wage of a_ plicated and ticklish thing is a power of attorney 
he receives less than from an American firm to a Cuban lawyer in the 
the federal judges little republic protected by the Platt Amendment. 
r cities at least, these “Cuba’s courts,” it says, “ are open to suitors of all 
keeping with the nations and justice is guaranteed by the Cuban 
live on their constitution. Nevertheless, the technical difficul- 
ties which stand in the way of the foreign concerns 
to college. which have claims against Cuban nationals or 
out their sal- others residing within the jurisdiction of Cuban 
| been accumu- courts make it highly impracticable to look to the 


ad 
siderable number of courts for relief. At the outset of any action at 
take up practices which law a foreign firm is faced with the necessity of 
udicial salaries. Many retaining a member of the Cuban bar armed with 
ost of them took their a power of attorney to sue on behalf of the foreign 


take a life career of the plaintiff. This in itself is not an unreasonable re- 
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quirement, were it not for th that the 


of the laws relating 


fact ac- 


ceptance of the interpretation 
to powers of attorney makes it almost impossible 
lraft a power of at- 


for a foreign corporation to 
torney which will meet all the 

“The power of attorney of an American corpora- 
tion, the sole object of which to authorize a 
Cuban lawyer to represent the corporation in an 
action at law, must contain among other things, 
certified copies of the articles of incorporation, cer- 
tified excerpts from the corporation law under 
which the company was organized, transcripts of 
the minutes of the corporation, showing the elec- 
tion of the board of directors and the officers, 
copies of the special resolutions of the board of 
directors authorizing the appointment and nu- 
merous other details. It is obvious that so technical 
a document is subject to attack from many angles 
and it does not take a very shrewd opponent to 
find difficulties with which are drafted in 
foreign countries in accordance with Cuban prac- 


tices.” 


requirements. 


is 


iUl 


pow ers 


New Federal Clerks’ Fee Bill 


N July 1 the new fee bill for clerks of the 
O U. S. District Courts became effective. The 
new act provides, we are informed in a communica- 
tion from the officers of the Federal Court Clerks’ 


Association, that upon the institution of any suit or 
proceeding whether by original process, removal, 
indictment, information or otherwise, there shall be 





paid by the party or parties 


institu 


proceeding as fees of the Clerk th 


fee covers the filing of the bil 


called, the issuance of 
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l, 
or whatever the paper instituting 


papers and the entering of all 
of the filing of an answer ot 
when another $5 fee is to be 
parties filing such paper. If 


ng 


fendants fili 


able to the defendant first filins 
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ner 
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joining issue and every ot 


or cross petitioner filing such 
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mediate services up to the entry of 


decree or 
paid by t revailing party. 
ordinary services of the case i 


he I 
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il 


final order, when anotl 
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Ciu 


of heri facias, proceedings in aid 


ance of injunction writs, etc., 


a petition for 
an additional 
the party or 
writ of error. If a 
error is filed a $5 fee must 
parties so filing it. 

For each additional 


aj 
$5 fee is charg 
cross-ap 
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a reversal by an appellate cou: 
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up 
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ed 
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trial o1 


agreement ofa jury, or the geTan 


or rehearing by the district cou 
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rehearing 
has been a disagreement. 
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Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization—Maintenance 
of Statutory Local Offic>—Full and 
Complete Service. 


Digest of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations. 





The Only Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIV ERSHIPS 


by Josiah Marvel 


Full text of law, annotated with all decisions, 

Statutory and Case Law and Rules of Court 

Governing Receiverships of Delaware Corpora- 

tions. Also Forms for organizing Delaware 

Corporations. 

Cloth bound 250 pages Price $3.00 Postpaid 
Second Edition ready about July 1, 1925 














CORPORATION SERVICE COMPANY 


Equitable Building Wilmington, Delaware Tel. Wilmington 132 
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Our advertisements have listed only 
their wn publications nly; wi 
ire confer with your law | le 
be YOUR law books 
THE NEW LAW BOOK 
Gleasen & Otis, Inheritance Taxatior 2 
Hopkins, Federal Equity Rules th edi 
Hopkins, Federal Judicial Code 1 edit 
The last Congress in March made ra 
Thorpe, Department Organization and |} 
Kelly, Digest Prohibition Cases, 192 
Cornelius, Search and Seizure, 1925 
The practice is highly technical 
Blakemore, Prohibition, 1925 
Branson, Inst ns to Jurie 
Court BR se, 925 
Brady, Forged and Altered Check 192 
Holmes & Brewster, Practice and Proced 
f Tax Appeals, 1925 
Fook, Forms of Wills (Taken from I 
Nichols, Annotated Forms, ( and Bu 
Thornton, Oil and Gas, Natural and Artificia 
Pennington, Delaware Corporation Ma 
Collier, Bankruptcy, 1 vol., 1925 
Black, Bankruptcy, a new and improved ed 
Freeman, Ju t vols 1925 
Greatly er the second 
Pond, Pu Utilities, 2d editior 192 
Holmes, Federal Taxes, 1925 
Montgomery, Income Tax Procedure 192 
Barton & Browning, Income Taxes ( 
Ravenscroft, International Trade Mark Law 
Therpe, Prohibition and Industrial Alcot I 
In lud a Digest of all cases, prepar 
aA new and Supertor Edition of tt 
Reports in 30 beautiful volumes is 
about it 
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xt ees, or perhaps it is better to 
S the ordinary case, 
t se are chargeable 
Se Such services, as 
k cert ites, fees for taking 
itl ken before the ( lerk, fees for 
e¢ undage ol 1% on 
( ( ut by the Clerk in pur- 
| ler of court, fees for 
king a o nscripts on error 
pea | in extraordinary fees in 
ge as provided by Section 8 
i! the x¢ ees; and (b) fees 
issuing wit ibpoenas or any writ, not ina 
1 e instituted pending in the court from which 
} is g 1 index any paper not 
i is¢ papers, certincates as to 
| oment g , et come under the 
i 1 of fe. - 2 
The 1 cla the preceding 
ora e in the costs in the case and 
e recovera iccordance with the judgment 
‘ | de e court, while those in the sec- 
i class ibsence iny rule or order 
fe the court t ntrary, will be charged as 
2 lat l a ¢ . 
es Kacl a ase will be ex- 
E ted t $5 upon the entering of a 
- 1 s the been relieved 
' m su the filing and approval of 
: ffiday beris as provided by the Act 
: lune 27 é 2 S. Stat. at Large 600). 
Che te ruptcy cases are not affected 
the ne cept as stated in Sec. 8, Pars. 
nd 10 
n Not v fe nterferes in any 
: v with 1 the finally adjudge 
a In som ractice to require 
; ¢ SItS > ¢ st I! I | l; intiits only and all 
4 ire the first instance to the plain- 
3 t In 1 deposit is required from 
: h pl fendant. | court may de 
i iné ictice it will follow. 
ed hile the o the Act as to deposits to 
t —— ( i e req d as heretofore 
4 mat er existing or new rules, 
i ce they esponsible by the Government 
' fee whether llected or not, and 
i a the Attorney General 
; erly k must erefore, have the 
3 sits ’ e the money to the 
ime! te 1 iS 
nde provis f Section 7 the court 
Vy go orde ect the collection 
3 e firs fees in es, as fixed by the 
‘a ee ( party so that in districts 
t e t s re d to make a de 
the irect a the fixed and other 
4 S in ¢ charged to plaintiff, “but all 
5 e¢ Lx¢ S sts” and of course 
the sts in the case. 
The Primer for Jurors 
9 | t Primer for Jurors” in the June 
i the ve failed to give due credit to its 
Judg im B. Carswell of the New York 
eme | ter Judge Carswell wrote the Primer 
s adopt he official instructions of the Board 
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of Judges at the Trial Term of the Second Judicial 


District. This interesting and important innovation 
has, we understand, since been adopted for use in 
other departments of New York and in some other 
states of the Union. 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
following places: 


New York, Brentano’s, 1 W. 47th St. 


Chicago—Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Los Angeles, Calif—The Jones Book Store, 426-428 
W. 6th St. 


Dallas, Texas—Morgan C. Jones, 101 N. Akard St. 


San Francisco, Calif—Downtown Office of The Re- 
corder, 77 Sutter St. 


Detroit, Mich.—John V. Sheehan & Co., 1550 Wood- 
ward Ave. 


Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 


Boston, Mass.—The Old Corner Book Store, 50 Brom- 
field St. 


Cincinnati, Ohio—The W. H. Anderson Company, 524 
Main St. 





NEW PRINTING 


THE TRIAL OF JESUS 


From a Lawyer’s Standpoint 


By Walter M. Chandler 
of the New York Bar 





A WORK OF UNUSUAL INTEREST 
TO LAWYERS, PREACHERS 
AND LAYMEN 


a novel, 


The book 1S 
and more instructive than any book of its 


as fascinating as 


kind I have ever read.” 
Rev. Dr. J. Wilbur Chapman 





Regular Ed. $10.00 


DeLuxe Ed. $12.00 Delivered 


Two Volumes 








THE HARRISON COMPANY 
LAW BOOK PUBLISHERS 


42-44 E. Hunter St. Atlanta, Georgia 
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Another 


Birdseye Form Book 


For Lawyers—Law Students—Banks, etc. 





“The Most Important Pedagogical Advance Since Langdell’’ 


MANUAL 


SUBSTANTIVE LAW 
FORMS 


A SCIENTIFIC COLLECTION OF COMMON LAW AND MODERN 
LEGAL AND BUSINESS FORMS FOR STUDENTS OF THE 
LAW, DESIGNED TO TEACH THE BEST CRAFTSMAN- 
SHIP AS EMBODIED IN THE FINEST EXAMPLES 
OF LEGAL ENGLISH 





WITH 
COPIOUS NOTES UPON THEIR COMMON LAW ORIGIN 
AND PRESENT BUSINESS APPLICATIONS AND 
AN EXHAUSTIVE DIGEST-INDEX 


The First Complete Textbook of 


Substantive Law Forms 
Ever Published 


“With your book * * * a new era ought to open in the 
capacity of the law school to prepare a student directly for 
practice.”—Dean John H, Wigmore. 








By 
CLARENCE F. BIRDSEYE 
AUTHOR OF CLERKS’ AND CONVEYANCERS’ ASSISTANT, ENCYCLO 
PADIA OF GENERAL BUSINESS AND _— AL FORMS, 
INDIVIDUAL TRAINING IN OUR COLLIE GES, THE 
REORGANIZATION IN OUR COLLI <GES 
yy yg PR yy 


If you are a law school instructor, ask us to send a copy of this 
very important book to you for examination. 
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Une 


A CHANGE IN POLICY IN THE FEDERAL TRADE 
COMMISSION 





Bill 


Introduced in 
Been Effe: 


mer Procedure as to Publicity of Charges—Changes Proposed in the Wadsworth-Williams 
January of Present Year—Many Essential Purposes of Bill Have 
ted by Commission’s Revision of Its Rules of Practice—Consideration 


of New Rules 


By Joun LELAND MECHEM 


Commission, during its 


HE Federa Trade 





short ex! has earned many enemies. 

Friction ntagonism were natural results 

m the operat f so novel a type of govern- 

ntal regulati The condemnation of certain 

l-establishe mercial customs, even when 

1 by old a norable concerns, created hos- 

ty and sus among influential business in- 

st The ( ission was but fallible, and 

} e of its de were unjust, and some unwise 

" neglected matters of great public concern, and 

| t public cases of trifling importance. 

i in t whole ever, it has made substantial 

gress, healed ailments of the body politic, 

1 done much to establish the ““‘Code of American 

: siness Law,” which its sponsors declared to be 
| nernneed 

Many icisms related to the Commis- 

; S proce 1 particularly to publicity of 

q ges Unt 6th, last, the Commission, 

3 it issued a formal complaint, always gave a 

ement to the press, containing the respondent's 

s name, and a sui ry of the charges. The formal 

mplaint files always open to the public, but 

a e Commissiot er gave any further publicity 

3 the case until the final order. The practical re- 


liately on the release of such a 
tement, it v circulated through trade circles 

often through the public generally, that So- 
l-So had beer dicted” by the Federal Govern- 


% sult was that, 11 





Si see 


5 nt for unlawful business conduct. However, all 
te had been ne, in fact, was to issue a com- 
® plaint, charging ation of law on information and 

elief only. The answer filed might deny the facts 
: r demur to the asge that they were unlawful, but 
= it usually received no notice in the press. Many 

ses ran their course, and then were dismissed with 
= me such comment as: “Dismissed without preju- 


e,” “Dismiss¢ the Commission being now fully 


y idvised in the premises,” or simply, “Dismissed,” 
: th no reasor ioned. The net result was that 


it So-and-So had been proceeded 
gainst, and the case had died for unknown reasons; 
t the stigma against So-and-So did not die. 


s the public knew tl 


4 On January 20, 1925, the Wadsworth-Williams 
: | (H. R. 11793), was introduced into the Senate 
‘ Senator Wadsworth, of New York, and into the 
5 use of Representatives by Mr. Williams, of 

lichigan. At same time, the sponsors of the 


| united in a statement to the press that its pur- 

was to meet criticisms of the Commission and 
provide for nstructive and helpful adminis- 
tion of the under which it functioned. 
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Of the Battle Creek, Michigan, Bar 


To understand the changes proposed by the Bill 
it is necessary to recite briefly the procedure of the 
Commission (prior to the changes made in the 
Commission’s rules, hereafter referred to). 

The Act of September 26, 1914 (“An Act to 
create a Federal Trade Commission, to define its 
powers and duties and for other purposes”) pro- 
vides a machinery for the investigation and prohibi- 
tion by the Commission of unfair business practices. 
Section 5 of the Act provides that, whenever the 
Commission shall have reason to believe that any 
concern has been, or js, using any unfair method of 
competition in commerce, and if a proceeding in re- 
spect thereof would be in the public interest, it shall 
serve upon such concern a complaint, stating its 
charges, and containing a notice of a hearing at a 
day and place therein fixed. At this time and place 
the party complained of shall have the right to 
show cause why an order should not be entered re- 
quiring him to cease and desist from the violation 
of law charged. If, upon such hearing, the Com- 
mission believe the method of competition violates 
the Act, it shall make its findings as to the facts and 
issue its order to cease and desist from the method 
of competition in question. 

The Commission has no means of enforcing its 
orders. If disobeyed, it may appeal to a United 
States Circuit Court of Appeals, which court shall 
thereupon have jurisdiction to affirm, modify, or set 
aside the order. If the order is affirmed, and still 
disobeyed, the respondent, presumably, can be pun- 
ished for contempt of court. A respondent, dis- 
satisfied with the order of the Commission, may 
also petition the Circuit Court of Appeals for modi- 
fication or reversal of the order. 

The Commission was advised of alleged viola- 
tions of the Act, in over ninety per cent of the 
cases, by communications from injured competitors. 
All such communications were inquired into. If 
the preliminary inquiry showed no need for action, 
the matter was dismissed. If the inquiry showed 
a prima facie case, it was docketed as an application 
for complaint, and an Examiner detailed to investi- 
gate fully and report. The report consisted of a 
summary of the facts disclosed, the evidence sub- 
mitted, and the Examiner’s recommendation, either 
that complaint issue or the application be dismissed. 
If the latter, the Chief Examiner added his assent 
or dissent and forwarded the file directly to a Com- 
missioner. (Cases assigned by rotation.) If the 
Examiner recommended a complaint, the Chief 
Examiner added his recommendation, and for- 
warded the file to the Board of Review—(a board 
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of three members, two lawyers and one economist). 
The Board considered the case carefully, briefed the 
facts and law applicable, and forwarded the file to 
a Commissioner, with a recommendation either that 
complaint issue, or that the application be dis 
missed. The Commissioner added his recommenda- 
tion, and the case was then considered by the whole 
Commission, who voted to issue complaint, dismiss 
the application, or take such other action as might 
be appropriate. A majority vote controlled. 

Up to this point nothing was made public by 
the Commission, and the files were not available 
to the public. The party complained of was advised 
of the proceedings, because the investigators had 
standing instructions to call upon him, advise him 
of the charges, and allow him to present whatever 
evidence he cared to file in his own defense 
Neither the proposed respondent nor the applicant 
could do anything to influence the action taken. If 
the application was dismissed, no further action was 
taken. If the issued a formal com 
plaint, the case was made public when the com 
plaint was served, and was accompanied by the 
statement to the press. The formal complaint, and 
the answer, f testimony, exhibits, etc 
thereafter filed, were public records. After formal 
complaint, it was the rule that a case could not be 
dismissed without a record—either by trial or by 
stipulation. It was the almost invariable rule that, 
after formal complaint, a case could not be 
missed because the respondent stopped the practice 
complained of.!_ The Commission preferred that the 
the facts and consent to an 
[he statute requires that 


Commission 


record of 


dis- 


respondent stipulate 
order to cease and desist. 
findings as to the facts be made when an order to 
cease and desist is issued; but if the complaint was 
dismissed, no findings were made, and if any reason 
was assigned it was a brief sentence in the order. 

The Wadsworth-Williams Bill provided the fol- 
lowing changes: 

Whenever the Commission shall have reason t 
believe that unfair methods of competition are be- 
ing used, and that action in respect thereto would 
be to the public interest, 

it shall first and informally advise such person, partner 
ship or corporation of its belief and act construc 
tively and helpfully to determine with the respondent th 
questions thus presented and to perform its duty without 
a formal proceeding 

The respondent is given three opportunities to 
ylained, and have the 
—when it is 
action, 


e 


discontinue the practice com] 
ut publicity 
( 


proceedings dismissed with« 
‘ommission’s 


informally advised of th 
when the complaint is issued, and when the hearing 
is held; otherwise the Commission shall issue its 
findings and cease and desist order. At time 
within 30 days after complaint is served, the re- 
upon the ground 


any 


lict 


spondent may move to dismiss, 
that the method of competition used is not “unfair”, 
within the Commission’s jurisdiction. Appeal is 
allowed, from denial of this motion, to a United 
States Circuit Court of Appeals, which shall then 
have jurisdiction to review the question of law in- 
volved. The Bill further provides: 
1. The statute pleinly ntemplates this 
mission shall have re » believe ny 
or corporation Aas been or is using any nfair 
in commerce, etc.”’ 
The Commiss s 
was discontinued, was 
Circuit). Sears, Roet 
Fed. 307 





right to refuse to dismiss, because the practi 
firmed by t reuit Court of Appeals, 
mmission, 258 





The Commission shall not give pul t f the 
name of any respondent in any proceeding eithe 
formal or informal hearings, unles ! pro ling 1 
sults in the issuance of a cease and « rder t ii 


respondent 
The Wadsworth-Williams Bi was 
brought to a vote, and, of course, died a 1 11 
death, at the end of the 68th Congress. However, 
it aroused a great deal of comment, 
On February 19, 1925, 
ference” was held in Washington, by interest 
friendly to the Bill, to which representatives 
certain trade associations were invited. What may 
have transpired at this meeting is of no consequen 
here, except that afterwards certain representative 


fauwnrahie 
lavorabDle 


and unfavorable. 


trade associations quite frankly condemned the 
meeting and were outspoken in protest against tl 
proposed law.’ 

Without entering into the merits of this con- 
troversy, it is sufficient to point out that many ol 
the essential purposes of the Wad rth-Williams 
Bill have been effected by the ‘ mission itself, 
by a revision of its rules of practice 

To understand the changes, it is necessary t 
review briefly certain changes in the Commission 
itself. At the beginning of 1922 the Commission 
consisted of the following members: Messrs. Victor 


Murdock, Huston Thompson, John I. Nugent and 
Nelson B. Gaskill, all of whom had been appointed 
by President Wilson. On lune 30, 1922, Commis 


sioner Vernon W. Van Fleet was appointed by 
President Harding. 
~ahesscneu 7 Q?2 + ’ f ; 
On February 7, 1923, on motion of Commis 
sioner Gaskill the Commission passed unanimously 
the Rule of that date, in substance as follows: 
When an application is made fot laint, the Chief 
Examiner shall make a brief investiga t licate the 
facts, and then the Commission shall decide whether com- 
plaint shall issue, or the respondent be given an oppor 
tunity to desist voluntarily. If the former, the record to 
go back to the Chief Examiner for ial disposition 
If the latter, a letter should be writt the res lent, 


stating that the attention of the ( i as been 
called to the apparent use of unfair m é 
briefly describing it. That if he preters adi 
























facts, assuming the charge to be true ndor 
the use of the practice, and will state t facts and the 
abandonment in writing, with consent t case of a 
resumption of the practice the Commis " sue con 
plaint on the statement of facts 1 t be used 
in evidence against him on trial, ther ( n will 
accept the voluntary cessation of the practi dispositive 
and will not issue a complaint; otherw the Commissiotr 
will proceed to a trial of the issu com 
plaint. 
On October 17, 1923, the Rule of February .« 
2 : < f mrmi ' 
1923, was rescinded, on motion Comm issione 
2. the liberty of quoting fr Mz 
. “Drugs, Oils and Paints 1 ade ga f 
t sh Manufacturers Ass 
**"The proposes to remov ( iss 
imperfect, fairly serviceable teeth, and vide with a 
plete new f shiny false teeth made f vy gar It d 
abolish the Federal Trade ( I nothing so 1 
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int by scent It is g tav 
rously chained and 8 a not 
ild 
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[hompson, red in by Commissioners Mur- 
ck and Nugent; Commissioner \ an ap dis- 
kill apparently did not 


evel On Jani 1, 1924, Commissioner Murdock 
ural ioned, and ine 16, 1924, President Coolidge 
ver, ; ppointed Cl s W. Hunt to complete the term. 
e 1 On January 20, 1925, the Wadsworth-Williams Bill 

introduce Congress. Commissioner Gas- 
’s term « September 26, 1924, and on 
; larch 3, 1925, the President appointed William 
yhrey t the vacancy Che Commission 
then consisté Messrs. Van Fleet, Hunt, Hum- 





the ni I 2), D) ity vote of Com- 
f issioners \ Fleet, Hunt and Humphrey, the 
issi 1 three rules, of which the fol- 





» of ereaft 1 be the policy of the Commission not 
entertain | ngs where the alleged violation of law 
wrely 1 ntroversy redressable in the courts, 
ept where ctices substantially tend to suppress 


cases ttled by stipulation, except when 


In all « re the Board of Review, before it 
$101 ll recor t a complaint ue, it shall give the 
1 how cause why a com- 
; | be informal in 
— nature and the taking of testimony. The 
ited 3 roposed rest t ill be al ed to make or submit 
nis ; such statement facts or law as it desires. The extent 
by é nd contt f hearing shall rest with a majority of 
1 Board ks notice of the time and place of 
h heari erved on the respondent by the Sec- 


sly The Boa Review was increased from three 
e memb« t about this time. These changes 
nnou! the Commission on March 17, 
1925, togethe ith the statement that Commis- 
ners Thompson and Nugent dissented, and would 


On Aori 1925, by the same majority, the 
following rule: 





te 
j 


s date, in the settlement of any 
before complaint is issued, no state- 
ereto shall be made by the Commis- 
5 eg ; After a complaint is issued, no 
1 hall be made by the Com- 

r the final determination 


2 tule 





After a nt has bees ued and the answer of 

. resnandent n filed, or in case the respondent 

' ; fait. « Saat as > tn ik wales ton led, the papers in 
se shall pen to the public for inspection, under 

l the Secretary may prescribe. 
” Commi r Thompson dissented. 

On April 1925, the Commission by the same 
, 1 application for formal 
int ag t the Kennecott Copper —. 
charg cquiring the stock of the Utah 
i of Section 7 of the 
yton Act mmissioners Thompson and Nu- 





ve On Apt 0, 1925, the Commission announced 
; he Rule of ril 15, 1925. Notwithstanding the 
le, Commi ners Thompson and Nugent, on 

fay 2, 1925 ised a public statement setting 

h the ¢ f their dissent in the Kennecott 


YY 1§ 125. public statement was made 
Thompson and Nugent of their 

sent to tl rules. It was prepared by Com- 
nissioner N t, and may be summarized briefly 


he n ted for the Rule of February 7, 1923, 









as an experiment to relieve the congestion of the docket. 
It was rescinded on October 17, 1923, because they were 
convinced after applying the Rule, that it was unfair. The 
injured competitor, as well as the public, is a necessary 
party to the action. When complaints are dismissed, with- 
out informing the public of the reason for the dismissal 
or the name of the respondent, the honest trader or manu- 
facturer is not afforded the protection which the statute 
contemplates. The purchasing public have the right to 
know the name of the manufacturers and merchants who 
have deceived them by misbranding, false advertising, 
adulteration of product, etc. The dishonest respondent can 
blame only himself for the loss of patronage that may 
ensue; and the honest competitor is entitled to any advan- 
tage he may reap by reason thereof. 

It is the duty of the Commission to put a stop to 
unfair methods of competition. That can only be done by 
“pitiless publicity,” concerning the wilfully guilty. Pub 
licity will deter others who might be tempted to indulge 
in such practices. 

The procedure as it existed before the new rules was 
eminently fair. The change which allows the respondent 
to appear before the Board of Review is unfair and un- 
just. The respondent’s statement to the Board is not made 
under oath, and there is no provision for any challenge 
of the statement. 


Mr. Nugent further stated that he approved the 
discontinuance of the statement to the press on the 
issuance of a complaint; but that he disapproved 
the withholding of the complaint until answer is 
filed, because the complaint is a public record; and 
that he was unalterably opposed to the rule against 
publicity of cases dismissed on stipulation.’ 

The dissent closes with a defense of the Com- 
mission’s former procedure based on statistics, 
taken from the Commission’s Annual Report to 
Congress for the fiscal year ending June 30, 1924. 
It is sufficient to indicate these. During the nine 
years from July 1, 1915, to June 30, 1924, the Com- 
mission received 8,661 applications for complaint. 
4,990 were dismissed, without comment or publicity, 
after preliminary inquiry. The balance, 3,671, were 
docketed and investigated. Of these, 2,703 were 
dismissed, without publicity, and formal complaints 
served on the remaining 968. (These complaints, 
of course, were made public.) Out of the 968 for- 
mal complaints, 298 were dismissed, after trial or 
otherwise.‘ 

It is interesting to note that, during the period 
from May 13, 1925, to June 30, 1925, the Commis- 
sion dismissed 29 formal complaints, presumably by 


8. The following portion of the dissent should be given in the 
Commissioner’s own language. It relates, presumably, to the publication 
of the minority’s dissent in the Kennecott case, above referred to: 

“It is contended in certain quarters that the new rule forbids any 
publicity relating to the stipulations or agreements on which applica- 
tions for complaints are dismissed and that any person who violates 
the rule is liable to fine and imprisonment under Section 10 of the 
Federal Trade Commission Act which reads, in part, as follows: 

**Any officer or employee of the Commission who shall make public 
any information obtained by the Commission without its authority, un 
less directed by a court, shall be deemed guilty of a misdemeanor, and 
ipon conviction thereof, shall be punished by a fine not exceeding 
$5,000, or by imprisonment not exceeding one year, or by fine and im 
risonment, in the discretion of the court.’ 

“It is also contended that members of the Commission who dissent 
action taken by the majority in approving said stipulations 
lering the dismissal of said applications he complaint, are 
subject to prosecution under Section 10, should they, in making public 
the reasons for their dissent, refer to the contents of the stipulation 





“An order dismissing an applicaion for a complaint is a final order, 
and I do not believe for a moment that a majority of the Commission 
can, by the adoption of a rule, legally prevent dissenting Commission 
ers from making public their views on such case or from quoting from 
the record, including stipulations, in support of such views, or that 
such rule, when violated by dissenting Commissioners acting in their 
official capacity, can subject them to the penalties provided by Sec- 
t 


4. Reference to the Annual Report for 1924, shows some minor 
inaccuracies in the Commissioner’ s figures. As to the 298 formal com 


laints dismissed, the Report gives the following reasons for dismissal 
71—Controlling Court decisions. 
42—Dismissed without prejudice, (because the cases were stale) 
29—Respondent out of business. 
19—Practice discontinued. (Note 4 cont. on next page.) 





























































































































reason of the new 


Commissioners 


to 2 Commission 
there was no dissent 
in these complaints 
tion of the stock 
tenance, misbran 
lottery to promote 
struction of a comps 


t 


conspiracy to p 


nized as “regular 
Attention shot 
given by the majority 
of the new rules, in thei 
It has been the 

a statement upon 


charges against a 


jority of the Commiss 
wide publicity, has 1 


the respondent, 


publicity given the 


thus resulting in 
the case must bec 
be fair to withhol 
is filed and then 


ent’s answer availa 


time. 
The previous 


even where the party 
will probably never 

a useless and oppr 
cases not necessary 
torneys of the Comn 


the Commission, 


which are contested 
practices the Commi 


willing to correct 
Publication of 
encourage them 


ents, if their agreemer 
by their rivals, will 


No good can | 


only harm to the r 


the proper functi 


not punitive Par 
should be dealt wit! 


1 


the province of th 


Attention should 


oolidge’s statement 


eC 


of December, 1923: 


Revision of pr 


sion will give m 
ment 


The changes 


the same protest 


One Senator, long 
mission, is recently 


the Commission 


President has “packed i 























‘} 


jority deems to 





shots 








rected to 


sage 


rth-Williams 
a staunch supporter of the Com 
ith a statement that 
lished because the 
reactionaries” 


\MERICAN Bar ASSOCIATION JOURNAL 










dismiss 


Nugent dissented, 
sented, and to 
ictices chat ged 


wing: Acquisi 


ertising, use of 
rcial bribery, de 
der catalogs, and 
lealer not rec Oo 


1 ¢ 


nission, 1n support 
t of April 30th 


lished, to issuc 

laint stating the 

nion of the ma 

uses in damage t 

later dismissed th 
, 


1¢ 
repair the damage 





proceedings in 


ority believe it to 
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secution of cases 
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as many respond 


publicity, to be used 


ise 
these agreements, 
ajority holds that 
is corrective and 


leserve punishment 


1 it is not within 


irp that function 


ral Trade Commis 


se to this Depart 


ve brought fort 





ice main 


to the reasons 


which is given 


President 
to Congress, 


Bill. 


How- 








ever, on July 29, 1925 (in a press article David 
Law rence), the President is credit ith a state 
ment that he will listen neither to the radicals, that 
the Commission should be abolish« ecause it is 
ineffectiy e, nor to the conservatives, t t it meddles 
too much in business, and therefore 1 e elit 
nated 

That there has been a sharp brea etween the 
majority and the minority of the Commission can 
not be denied.® It will be indeed unfortunate if the 
situation within the Federal Trade ‘ mission be 
comes as intolerable as that lately existing within 
the Tariff Commission. The break resolves itseli 
into a fundamental difference in c tion of the 
purpose and policy of the Commission. It must be 
borne in mind that the Commission its the successor 
in law and fact of the Bureau of Corporations, an 
institution initiated by Roosevelt Che Bureau was 
designed to solve the “trust” problem, in accordance: 
with the policy of the Roosevelt administration, by 
compiling information about “Big Business”, and 
by arousing public opinion against oppressive busi- 


ness practices by wide-spread publicity of the facts 
The entire personnel of the Bureau was taken over 
by the Commission, and many of the Bureau’s 
agents and investigators are still with the Commis- 
sion. It was but natural that the Bureau’s publicity 
policy was continued by the Commissi 





minority’s point of view is well expressed in 


dissenting opinion of May 18th The Commission 


(they conceive) has not enough power, and needs 
all its weapons, including publicity Che defrauded 
public (including the injured competitor) are to be 


considered, rather than the feelings « the re spond 
ent. The public policy of the United States has 
been formulated, and 

restraint of trade; and it is by 
unfair and oppressive business methods, and those 





; ’ . ' and 


is opposed l ) a 


the prevention ol 


practices which tend to paralyze the competitive 


system, that the federal government, through the 


g 
Commission, must preserve the integrity of this 
policy. The majority, on the other hand, regard the 
Commission as an instrument in formulating new 
standards of business legality. Sit the standards 
are new, business men must not be too harshly 
treated in establishing them. It i fair to honor- 
able business houses to subject them to public 
odium and reproach, because the ust now be 
brought to abandon commercial u es long ac- 
cepted as proper and lawful. 1 truth of course 
lies between these views, and part f botl 

Two opinions may be ventu First, the 
recent revolution in policy is a good thing, if the 
Commission can now come together, compromise 
their differences and work in harmony Second, 
the revolution is more apparent tl eal 

The Rule of February 7, 1923 1 seem to 
be a good one The dissenting n gives no 
illustration of the hardship which, it laimed, the 


Rule produced 
Abandonment of the publicit charges pre- 
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dors in the District of Columbia. On the other 
hand, the “Pittsburgh Plus” case was as vital to the 
public, in many respects, as the prosecution of the 
United States Steel Corporation under the Sherman 
Act. One reason for the multitude of petty cases 
instituted by the Commission, was its early declara- 
tion that such practices as misbranding, false adver- 
tising, commercial bribery, and the like, were legally 


and economically wrong and must be stamped 
out. To stamp out all the cases, it necessarily has 


to prosecute many small ones. The public interest 
is not apparent in the prosecution of one petty 
trader, who stamped pencils with gilt and sold them 
as “gold engraved”. But when a number of these 
small fry are all prosecuted at the same time, by 
simultaneous complaints, in an effort to stop all 
engaged in the practice, the public interest is more 
apparent, as the aggregate injury to the public may 
be appreciable. There is no question but that Com- 
missioner Nugent is correct in his statement that 
no Commissioner ever voted for a complaint, with- 
out believing that it was in the public interest. 

For still more cogent reasons the change is 
more apparent than real. The Commissioners may 
propose, but it is their legal staff who must dispose. 
The investigators and trial attorneys, taken in the 
aggregate, are more familiar with the laws they 
enforce than the Commissioners, and far more 
familiar with the wiles of the unscrupulous business 
sharks they prosecute. The staff have built up a 
procedure out of long practice, and changes in it 
must be grafted onto the old practice—and this is 
as it should be. Moreover, business men them- 
selves, individually and through their associations, 
have labored hard to improve business morals. 
They are an important part of the public the Com- 
mission serves, and will not tolerate a return to 
former conditions. This part of the public will in- 
sist that the Commission punish the guilty. 

The new rules do not provide some long needed 
improvements. It has long been a subject of criti- 
cism that the Commission writes no opinions in 
respect to its orders to cease and desist. The find- 
ings as to the facts present the circumstances com- 
plained of, and the order to cease and desist states 
what may not be done, but neither the findings nor 
the order advise the respondent (or the public) why 
his conduct is considered unlawful. As a practical 
matter it is believed that if the Commissioners were 
obliged to write opinions to support the cease and 
desist orders it would have a wholesome effect, not 
only upon the respondents and the public at large, 
but upon the Commission itself. The Wadsworth- 
Williams Bill included this feature, and the Com- 
mission should provide for it. 

Neither the Wadsworth-Williams Bill nor the 
present revision of the rules provides for any state- 
ment of the reasons for dismissal of complaints. A 
respondent is certainly entitled to know why the 
complaint against him is dismissed, just as much as 
he is entitled to know why the complaint is fol- 
lowed by an order to cease and desist. For even 
stronger reasons the public is entitled to know these 
facts. No case should be dismissed without a care 
ful and comprehensive statement of the reasons 
therefor. 

In conclusion, it should be urged again that the 
Commission compose its differences, and work to- 
gether harmoniously, for its future interest and the 
public welfare 


























































Methods of Body Created by Congress in 1924 to Provide Tribunal Independent 


THE UNITED STATES BOARD OF TAX APPEALS’ 


f Treasury 


Department for Hearing and Determination of Controversies Between Taxpayers and 


Bureau of 


Internal Revenue Relative to Assessment and Collection of 


Additional Taxes 


By J. GILMER KoRNER 


j 


irman United States Board of Tax Appeals 


R. Chairman and Gentlemen: The United 
States Board of Tax Appeals was created by 
Congress in the Revenue Act of 1924. The 
purpose of its creation was to provide a tribunal 
within the executive branch of the government, 
which should be independent of the Treasury De- 
partment, for the hearing and determination of con 
troversies between taxpayers and the Bureau ot 
Internal Revenue, relative to the assessment and 
collection of additional taxes. Theretofore the ad 
ministration of the tax law in the executive branch 
of the government had been reposed exclusively 
within the Treasury Department. This system gave 
rise to the criticism, among the taxpaying public, 
that under it there was not that degree of impat 
tiality and independence in the appellate bodies 
within the Treasury Department, as was desirable 
Whether or not such criticism was in all its aspects 
justified is not now a matter of concern. However, 
the discussion thus invoked resulted in the estab 
lishment of the Board of Tax Appeals which in the 
language of the statute creating it became “an in- 
dependent agency in the executive branch of the 
Government.” Thus it should be observed, the 
Board is not within a branch of, or connected with 
the Treasury Department 
The effect of the creation of the Board of Tax 
Appeals is to give the taxpayer a chance to have a 
trial of his case and a determination of the proper 
amount of his deficiency before he is required to 
pay it. The effect of the filing of an appeal is to 
stay assessment and collection of the tax until a 
decision has been rendered by the board. If the 
board’s decision is favorable to the taxpayer, Con- 
gress has provided that the Bureau of Internal Rev- 
enue may not assess or collect the assessment w ith- 
out first bringing action and securing a judgment 
of court. If the board’s decision is favorable to the 
government, the tax may then be assessed and col 
lected. Thereafter the taxpayer may sue in the courts 
to recover the taxes so paid. Here, however, the 
board’s determination may become an important 
factor, because Congress has enacted that the 
board’s findings of fact shall be prima facie evidence 
of the facts therein stated in any proceedings in 
court wherein the government sues to recover judg- 
ment for such a deficiency, or wherein the taxpayer 
sues to recover back any amount paid in pursuance 
of a decision of the board 
The Board of Tax Appeals, then, is in effect a 
judicial tribunal of limited jurisdiction. It has 
power to review determinations of the Commis 
sioner of Internal 


Revenue with respect to income 
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and profits taxes, estate taxes, and the new giit tax 
A number of questions have arisen as to the extent 
of the jurisdiction of the board over taxes assessed 
under past revenue acts. The board decided in 
one litigated case that it has no jurisdiction ovet 
claims for refund. 

The statute provides that the members shall 


be appointed by the President, by and with the ad 


vice and consent of the Senate. Upon its organiza 
tion, the first problem with which the board was 
confronted was that of determining its p« ith 
respect to rules of practice. Congress leit the ques 
tion of formality of procedure to the | ent « 
the board; so it became necessary to decide whether 
to provide for very informal proceedings, or ft 
strictly technical rules, or for some tem betweer 
the two. As has been stated, the | d is not 
newly created appeal body of the Bureau of Inter 
nal Revenue, or even of the Treasury Department 
If the board were within the bureau the entire re 
ords of the bureau would be available to it, and al 
of the administrative aspects of ea ase would 
need be considered. Thus, the tax r would be 
in much the same situation as he before the 
creation of the board. 

But it was apparent that Cong did not s¢ 
intend. The language of the statute, the debates in 
Congress, and the committee reports of Congress 


1 


make it cl 
the purpose was to create an 
with no motive but to apply the law to the facts i1 


ear that such was not the intent, but that 


each case and reach the correct answer in that case 
The board has no function to perform in connec 
tion with the collection of the revenues, and hence 
is bound by no administrative precedents or poli 
cies. Its concern is to see, on the ne hand, that 
the citizen is not unjustly assessed I the 
other, that in the collection of its j t revenue the 
government is not unduly delayed The board rep- 
resents neither party. Both part re represented 
by their own advocates. 

The statute provides that the | iring’s f the 
board shall be public, and that al idence shall 
be open to public inspection. 7 he 1 must not 
only decide the ultimate question of liability, but 1t 
must make a written report of its findings of fact 
and its decision. In cases in whicl I $10 
000 is involved, an opinion must be written. As a 
matter of practice, however, the | rd has written 
many opinions in cases of less than that amount 
This is done because, in the opi f the board 
the principle involved is important 

The board is composed of 15 mbers at the 
present time. One member is elected bv his fellow 
members as chairman. The remaining 14 members 
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divided into 4 visons. Two divisions have 3 
mbers each, w e two have 4 each. The divi- 
ns constitute t hearing units, and each division 

is a hearing 1 in which appeals assigned to it 

re heard At t head of each division there is a 

ision chief, wl rdinarily presides at the hear- 
in his 

The 1 f the board is, briefly, as 

pon tl t of an appeal from a taxpayer 

£ ena and then docketed. A copy of 
etition is f th served upon the Solicitor of 
ternal Reve1 ho is the law officer of the Com- 
ioner. The Solicitor is given 20 days in which 
inswer or n n respect to the petition. When 

Solicitor | thus answered or filed a motion in 
ect to the 1 tion, a copy thereof is forwarded 

e tax] ( registered mail, and thereupon 
case is I red at issue in the board. When 

is thus l, the appeal is transferred to a 

Calendar f earing, and set at a day not less 

t fifteen da nce. The Commissioner is no- 
ed of this dat nd the taxpayer is also notified 

eoistere 1 

At 9:30 A on each hearing day the parties 
igant, with their counsel and witnesses, assemble 
ne of the |] ng rooms of the board. At that 
e the Chairman calls the calendar for that day, 

tes tl rances and readiness of the par- 
ties to go fot 1 with the appeals set for that day 
The appeals it hich issue is joined on motions of 
kind or at r are separated from those ap 

in which i e is joined on the merits. 
he appe lving motions are all assigned 
1e divisio1 r disposition. This is done in the 
rest of expedition and economy of time. The 
ses which ar hearing on the merits are then 
oned for | - to the divisions, in the order of 
ir appearant n the Day Calendar. One appeal 
issigned to ¢ livision sitting. The remaining 
ils which have been announced as ready are 
ld in abeyar nd are thereafter assigned to 
isions in the ler in which they appear on the 
D Calendar and as the divisions become vacant. 
hat is to sa yn as a division has completed 
irst heari ened to it, the chairman is noti- 
1 and tl peal on the list is assigned to 
hat divisiot In this manner the divisions are kept 
throughout the day, or until the hearings for 

dav are « eted 

In the d the hearings are conducted sub- 

ially as in t courts, except that there is no 

Becau e is no jury, the strict rules of 

nce ob s in law courts are relaxed, and 
les é bserved are more nearly those 

ing in < ts of equity. The taxpayer has the 

ling and closing of the case, both as to evidence 
las to arg t. Counsel for both parties make 
pening stater ts in which are outlined the nature 
he appeal, t ints in controversy, and the re- 
tive contentions of the parties. The taxpayer 
proce the introduction of his evidence 

his may bel vitnesses who are sworn and placed 
he witness stand, or by competent and authen- 
ted docur t The testimony of witnesses is 
rted by rt reporter, and transcribed and 
le a part the record. Documents and other 
bits whicl e admitted as evidence are identi- 
marked, and received into the record. The 

les of the 1 rd provide for the taking of evidence 
leposition on either oral or written interroga- 
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tories. The practice in this respect is similar to 
that obtaining in court. An order for the taking 
of depositions issues from the board upon applica- 
tion therefor made in accordance with the rules. 

At the close of the evidence, argument is heard 
on behalf of both parties and the case is then taken 
as submitted. In cases in which either or both par- 
ties desire to file written briefs, the time for such 
filing is granted, and the case is deemed submitted 
at the expiration of the time allowed for that 
purpose. 

When a case has been submitted, the division 
which has heard it takes the case under advisement 
and reaches an agreement as to the proper decision. 
Thereupon the division prepares a report, which 
consists of the findings of fact, the decision and an 
opinion, if an opinion is required or is deemed nec- 
essary. This report is mimeographed, and a copy 
sent to each member of the board for consideration 
and study. 

The statute provides that a division decision 
shall become the decision of the board at the expira- 
tion of thirty days unless within that time the chair- 
man shall refer the decision for consideration by the 
whole board. Up to the present time the practice 
has been followed by the chairman of referring 
every case to the whole board for adoption. This 
is to preserve uniformity of decisions, and at the 
same time to allow each appeal to have the benefit 
of consideration by every board member. As stated 
before, the division decision is sent to each member, 
who studies it, and if he is in disagreement he pre- 
pares a statement of his views relative thereto. 

On Friday and Saturday of each week the board 
meets and discusses the proposed opinions submit- 
ted by divisions during the preceding week. At 
these meetings the fullest discussion of each case 
is gone into, and thereafter a vote is taken on a 
motion to adopt. To this date every decision and 
opinion which has been adopted has had this con- 
sideration and discussion by the board. 

When the board has reached a decision in an 
appeal, a certified copy thereof is forwarded to the 
taxpayer, and likewise one to the Commissioner of 
Internal Revenue. In addition to this the decisions 
and opinions of the board are published in printed 
form by the Government Printing Office. This pub- 
lication is known as the Reports of the United 
States Board of Tax Appeals, and is cited as “B. 
pie 

In the statute creating the board, Congress pro- 
vided that the principal office of the board shall be in 
the District of Columbia, but that the board or any 
of its divisions may sit at any place within the 
United States. It is provided that the times and 
places of the meetings of the board, and of its 
divisions, shall be prescribed by the chairman with 
a view to securing reasonable opportunity to tax- 
payers to appear before the board, or any of its 
divisions, with as little inconvenience and expense 
to taxpayers as is practicable. 

With a view to effectuating this intent of Con 
gress, the board, soon after its organization, adopted 
a mimeographed letter, a copy of which was for- 
warded to each taxpayer who filed an appeal. This 
letter advised the taxpayer that it was the intent 
of the board to hold hearings in localities as con- 
venient as practicable to taxpayers, and requested 
taxpayers to indicate their desire in the premises 
With a year behind us now, experience has shown 
that approximately 85 per cent of the taxpayers 
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prefer to have their cases heard in Washington 

The requests which have been made for hear 
ings in the field have come almost exclusively from 
the states west of the Mississippi River. By the 
month of April, 1925, about 200 cases had been cal 
endared in the Northwest and Pacific Coast States, 
and accordingly plans were made to send a division 
into that territory. 

On May 2, 1925, a division of three members, 
accompanied by two law clerks and two secretaries, 
went forth. During the months of May, June and 
July they sat in Milwaukee, St. Paul, Seattle, Port- 
land, San Francise Los Angeles. 

The board has been in existence a little over a 
year. It was about two months after organization 
before the board began to function in the hearing 
of cases. During the year ending July 1, 1925, 5,220 
that number the board has 
disposed of and taken under submission 2, 422. We 
calendar on an average of 180 cases per week, and 
thus far we have kept within 30 to 45 days of joinder 
By that I mean that at our 
been to hear appeals 
at issue. 
still a new creation. It must 
prove its raison d’étre. It is striving hard to do so. 
It is treading on new ground, and before it can be 
determined whether the purposes behind its creation 
accomplished, many problems must be 

Some of its decisions may be criticized 
The Board may make mistakes. It is quite probable 
that it will. It is practically without judicial de 
cision to guide it. Compared with the wide variety 
Board for determination 
negligible. The Board must, 
| to a very large extent 
legal and technical 
Board earnestly de- 


and 


appeals were filed. Of 


of issue in all appeals. 
present rate we have 
within 30 to 45 d: 

The Board is 


vs after thev are 


have been 
disposed of. 


of issues presented to the 
the court decisions are 

therefore, blaze its own trai 
To do this properly 
assistance of a high order. The 


requires 


sires that assistance, and this brings me to a phase 


of my remarks to which [| solicit your careful 
thought. 
Since the advent of the income tax there has 


been a rather widespread criticism directed at both 
the revenue administration. 
The courts have not infrequently called attention to 
the difficulty of interpreting these statutes while the 
public, to a larger degree than is perhaps justified, 
the administration of 
It must be admitted at the outset 

not alwavs 
of interpretation or administration. These statutes 
broad in their scope since they 
must be universal in ation and must needs 
apply to an extremely wid diversity of subjects 
and persons. It follows that to attain their objec 


statutes and to their 


has directed its criticism at 


these statutes 
that our 


federal taxing statutes are 


easy 


are of necessity very 


appiic 


tive these statutes must necessarily be intricate. 
Such a statute should have, and ought to have, the 
best legal and technical talent and skill available 


This applies with equal 
id administration 

four years experi 
laws: first in our federa 
nd trial of tax cases, anc 
f the laws as Assistant 
and lastly as a mem 


to assist in its construction 
force to its interpretation 

I have had 
ence with our income 
courts, in the preparation 
later in the 
Solicitor of Internal Revenue, 


something over 
l 
| 


administra 


ber of the Board of Tax Appeals I have observed 
the criticisms just alluded to, and have pondered 


their cause and their solution. I have been led t 
the conclusion that the bar of our nation is in some 
degree, and to my mind to a very considerable de 


gree, responsible for the conditions giving rise to 
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such criticism. The sin is one <« 


than of commission. In my opinion the bar of o1 
country is chargeable with the ne t of a great 
and important branch of the law 

It needs no word of mine to demonstrate t 
gravity of an income tax law. A moment's conte 
ylation reveals that it touches the lives of m« 
persons than any other civil law—t nothing 
its intimate relationship to busin Its importance 
therefore cannot be exaggerated. With this pre 
mise it naturally follows that suc! ws enlist the 


1 


interest as well as the study of that pr n best 


essit 


fitted by training to be of materi 1 in impro 
ing them 
Our profession is an old one with honored tt 


ditions and precedents. Taxation such as we have 
under the sixteenth amendment is new by compat 


son. Taxation has never enlisted the interest and 
attention of our profession which its importance de 
serves. Indeed, to a great majority it is uninterest 
ing or even distasteful. This is because they are 
ignorant of its absorbing interest. Lawyers who 
have made it a study or a specialty can testify to 
the accuracy of this statement. Such an one might 
be accused of partiality of judgment in this particu 
lar but I am convinced that in no branch of th 
law is there a wider application of the principles 
of substantive law than in income tax cases. The 
issues presented by such cases run the whole gamut 
of law—corporations, trusts, domestic relations, 
banking, torts, partnerships, contracts, real 





erty, and even criminal law where fraud is in 
There is no specialist in the profession wl 
ents are not needed in constructing and admin 
ing this broad and important branch of the law. 
It is a matter of comment that lawyers and 


law firms engaged in general or special practice 


refer their clients with tax problems to others or 
delegate this important work to law clerks. Whether 
this is due to a failure in appreciating the gravity 
] 


of the matter or a disinclination to deviate from the 


paths of habit, I do not know. However, I do fee 
that in such instances an injustice is apt to be done 
to the client and the courts and administrative 
bodies are deprived of the benefit f the counsel and 
advice which the importance of the subject deserves 
We hear much now-a-days about the great 
strides made in the profession of medicine during 
the last few decades. This is because that pro 
fession has applied itself to solving new problems 
or to speak more accurately, to ascertain the cause 
of old ills and find new remedies to end then 
Whether or not taxation may be classed as an ill, is 
not the question for present consideration. We wil! 
all agree, however, that unscientific taxation is an ill 
and should be approached with the same determi 
tion for its eradication as is displayed by the me 
cal profession in stamping out disease. The a 


vance made in curing human physical ills is due to the 











general and widespread interest of medical men in in 
proving conditions, and their willingness to go studi 
ously into new fields of research and practice. If there 
be ills of taxation it rests with the legal profession 
show the same interest and deten tion in their ren 
edy. The field is a large one and is of vital importan 
to our civic and business life. The lawver who e1 
ters that field will have his rewards The practi 
is remunerative, it is absorbingly interesting ar 


last, but by no means least, there is the satisfacti 


of contributing professionally to a greatly desiré 
end—namely, wiser tax laws wisely administered 
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m 
+ ite nyone familiar with legislation 
pre | the pr f women that an effort the suc- 
t the ess of w uld mean the end of all such pro- 
heat tecti shou made by women. A resolution to 
re has been introduced in Con- 
: ( vhich 1 s that ‘Men and women shall have 
tra ghts 1 ghout the United States and every 
hav: e subject ts jurisdiction.” The author and 
pal { sed amendment is the National 
and ! man’s Pat ich announces as its object the “re- 
e de ; il of a iminations in the law.” Whether 
res tl lucting the campaign in favor of 
are r tands its import matters not. The 
w] nger is that great mass of voters, especially the 
vt because they do not understand 
yx} Mi 
icul j 1 pleasing word, and we have come 
the ' to regard ‘ mination” as a displeasing word. But 
iples duction as well as addition, and 
The 4 the ren riminations means the loss of privi- 
mut | : vell the removal of handicaps. It must not 
ions : issumed t equal rights for women in all re- 
rop ; pects meat ter rights for them, nor that the 
lved : riminatiotr ich the amendment would remove 
tal- i uld all be minations against them. 
ste What 1 endment really means is that neither 
: United St nor any state shall enact any statute 
an er whi t rights of men and the rights of 
cticé en are 1 ial, and that all existing statutes 
S « ( I ted, 1n so tar as they contain in- 
ther | rights, and furthermore that the 
vit mon | 1alities, where still in force, shall 


neer be at 1 by the Courts. The effect would 
] vhich gives men rights 


i aibalinebelte Yodel, bates 
r 
~~ 





lone give which gives women rights not 
r as such discrimination is 
an erned tatute discriminating in favor of women 
ves invalid as a statute discriminat- 
reat ¢ ’ n [f disabilities are taken away, 
ring : rivileges n taken also. If rights must be equal, 
pre : 
ns ; It is not lenied that there are real injus- 
Lusé hich the V ’s Party is striving to remedy. 
1e! 4 ( especially in regard to disposing 
Il, is 4 estate the making of certain kinds of con- 
wi : tracts, in wl married woman is powerless to act 
n ill vithout the r of her husband. Under the com- 
it : n law the s legal pt rsonality was almost com- 
r z etely mers the husband’s, as far as property 
a 3 hts were ncerned. Except as to 
» the fh political rig! er restrictions centered upon the fact 
it is han upon her sex, a single woman 
hud ‘ r widow | full contractual powers. Most of 
her states | n the last half century have enacted 
nt Married V n’s Property Acts,” removing some, 
ret t not all mmon law disabilities. The stat- 
a ] | nsiderably, some be- 
; ss liber han others, but there is every reason 
ti to believe t time goes on the states that have 
backwat this respect will follow the lead of 
tes ft e removed the ancient disabilities, 





that tl lisabilities remaining in the more 
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By Epwarp CLarK LUKENS 
Of the Philadelphia, Pa., Bar 


modern statutes will gradually be eliminated. Efforts 
to hasten progress toward this result, especially in those 
states in which little has already been done, will prob- 
ably commend themselves to all but the most con- 
servative. 

When, however, a group of women asks us at one 
stroke to render it impossible for the rights of women 
to be either greater or less than the rights of men in 
any subject whatsoever, it behooves us to look carefully 
at the possible results. Those who would benefit 
women must use care lest in removing restrictions they 
rob them of privileges. Let us therefore look at 
a few situations in which the equalization process would 
work in the opposite way to the one chiefly intended. 
To list completely the existing Federal and State stat- 
utes under which women have some right or privilege 
not granted to men would be tedious. It will suffice 
to point out a few of them in order to illustrate the 
danger. 

First and foremost, we have the great mass of 
legislation protecting the working conditions of women. 
These statutes vary greatly in detail, but there are 
only four states in the Union that do not have some 
law limiting the hours of work for women. Nine 
states have an eight hour limit, while in the majority 
the limit is nine or ten hours. Eighteen states also 
have statutory regulations providing for a day of rest, 
time for meals, or rest periods for women laborers. 
Sixteeyg states prohibit night work for women in cer- 
tain thdustries or occupations. Thirteen states have 
laws establishing a minimum wage for women work- 
ers. 

These statutes apply to women only, treating the 
question of their working conditions as a subject apart 
from other labor legislation. To apply the same limits 
to men would be possible neither constitutionally nor 
practically. Such laws are restrictions not only upon 
the employer’s right to employ, but also upon the 
woman’s right to work. From a legal standpoint they 
are restrictions upon the employees, though from an 
economic and social viewpoint they are for their pro- 
tection. Equality in legislation, compelled by con- 
stitutional amendment, would sweep away this entire 
body of protective law and bring back the woman 
worker to her former position which made such laws 
necessary and caused them to be enacted. 

Next in importance come the desertion and non- 
support laws. Most of the states have laws either 
making it a penal offense for a man to desert and fail 
to support his wife and children, or enabling the court 
to compel such a husband or father to make periodi- 
cal payments for their support, or both. The courts 
having jurisdiction in this matter are exceedingly busy, 
and thousands of dollars are collected for destitute 
families from deserting husbands through their proc- 
ess. There is no provision in these statutes for com- 
pelling a deserting wife to contribute to the support 
of her husband, and the statutory basis for these “sup- 
port orders” would fall, under the equality amendment. 
The unfortunate wives who bring their petitions to 
these courts come asking for support and not for 
equality. In the large cities they come in great num- 
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They ask for bread, and shall we give them a 


bers. 
* 1. . | dese rt 


stone by telling them that t husbands can 
them with impunity because women have been granted 
equality ? 

In Pennsylvania 
Fund Act,” providing for 
state to poor and mothers under certain 
circumstances, especially wher: hey are widowed 
Would the advocates of equality favor fathers’ as 
sistance, or would they rob the widow of her mite 
order that she may enjoy equa 

The statute books of the states are 
of somewhat less importance, but of great variety, gi 
ing some special »privilege or immunity to women as 
allowed an 


Assistance 
monthly payments by the 
4 | 


we have a “Mothers’ 


fille d with laws 


as class. A widow in Pennsylvania is 


“exemption” of $500 out of tl property of her de- 
ceased husband, free from the claims of his creditors, 
so that she is not left utterly penniless if he dies in 
solvent. It is difficult to see how widows could be 
given a privilege as a class, if no privilege could be 


given to women 
I states exempt 


The vagrancy law of eral 
. fr Matiltew 4 , * a ile 
women from liabilit irre is vagrants, and the 
statutes allowing arrest on civil process in certain 


classes of damage suits genet exempt women, or 


at least married women, from rrests 

Some difficulties would crop up under this amend 
ment, intended by no one, which would be difficult to 
get around, in spite of thei urdity Under the 
Federal Statute regulating tl Army, which provides 
that recruits enlisting in the A must be effective 
and able-bodied men between the ages of sixteen and 


thirty-five years of age, it would be difficult in the 
face of the proposed amendment to exclude effective 
and able-bodied women of the prescribed age, and it 
might become the popular practice for our debutantes 
to serve a short enlistment in the infantry. 

The liberation of women has been 
ereat social changes of the past century, and no one 
can say that it has been enti completed, but the 
changes in law that have accom] 


one of 


e 


panied it have not been 
The changes 


its cause nor its most important result cl 
of publi 


in law have merely registered the changes 
opinion in such matters as ipable of legislative 
control. 

There are many ways in which the position of 


economic and _ social 
ise who have sincerely 


whether in 


women has improved that 
The most effective efforts of tl 
and intelligently desired to help women, 
the field of legislatic n or in other fields, have been di- 
rected toward the solution of problems and the allevia 
tion of hardships which are peculiar to women The 
legislation cited repré ittempt to make women 
more nearly equal to men in the competitive struggle 
than nature has made them, allowing them privi 
leges and immunities not given to men. The physical 
handicap which nature places upon women cannot 
be removed even by constituti amendment. 
laws and customs of civiliz recognize this handi 
cap and to pr from dangers and 
hardships that may result from it. The kind of legis- 
lation that assists in this beneficent purposes 
upon the difference between men and men, and a 
system of law which refused to recognize this differ 
ence would be cruel to women There are various 
forms of and that men 
do not need 

It is surprising indee 
throw 


sents an 


seek ‘tect women 





rests 


protection that women need 


vomen should seek to 
they 


away these protections. Do really want 











to be allowed to work at night in fact s and mills 
Would they rather not be able t col e] lesert ng 


husbands to support them? Or is it the women wh 


do not work in factories anyhow, and wl lo not need 
their husbands’ support, who desire an empty « 
ity at the expense of their less fortunate sisters’ real 
welfare? 

Let no woman nor man favor tl Iment witl 
closed eyes, and fail to see the ugly t ge that lurks 


y 
1 
I 
I 


behind t 
favor the mea 


le alluring mask of equality 
because they are 


sure 








the real facts of life’s struggle; th ngel th: 
many will favor it because of ignorat yf the results 
that it must bring. If women act in ignoran 
men follow them through stupid s¢ 1e 
efforts of a century of true liberalism 1 be sacrificed 
to a fetish based upon a falsehood. If men become 
awake to their own interests, and men temper thei 
chivalry with common sense, the wa ill be left open 
for further progress toward the real sa larding and 


elevation of womanhood 
STATEMENT OF THE OWNERSHIP, MANAGE- 
MENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 
24, 1912 
n | 


4 iati 
1ssociation 


Ot Americ 


October 




















Ss 12% 
state ¢ ] { 
County < ( } 
Bef« re N y Pi ~ 
county tore ersonal ippe 
who, havi been duly sworn accor ses 
ind says t s the Business Ma 
Bar Assoc Journal and that é 
best of his K ledge and elief ‘ 
wnership, rement, et 
for the dat wn in e above < 
Act « ] t 24, 1912, emb« ros 
La Ss ns p t¢ { 
te 
e names and addresses 
tor editor, and business 
Ame an Bar As \ 
Cr Sec., ( ago, Il 
Chief, Edgar Brons S 
St Il] 
ditor, Joseph | ss. D 
St [1] 
Business Managet 8 
St., Chicago, Ill 
4 ry} t ow! é S 
( este l I ng Pres i Mac 
Cracke ] Secretary S I] 
Frederick | Wadhams Albat 
N. Y 
3 That e known bondhold ther 
security holders ow: or holding 
total amount of b s, mortgages ré 
There are t € 
t r} he tv paragra ¢ Q t 
names < t ( ers, stockl le lers 
if any, cont not only the list of st Ir! 
holders as the ir upon the | but 
also, in cas e the stock Ider 
uppears uy e books of the « 
other fiducia el I the nal ra 
tion for whom s trustee is ac g tt 
said two paragraphs contain state ¢ int’s 
ll knowledge belief as to the « r 
ditions unt \ stockholders a Iders 
do not appear t the books t S stees 
hold stock d securities t of 
I fide Ww er and tl he t t c t 
tl any ot! ers¢ 1SSsOK 
nterest d I rect in the s r 
sec ties ft s s stated b | 
Joseph R. 7 l 
Swort T subscr S 
Octobe )9 (SEAT 































tes 


sini 


aed 


eid 


ae Ta ec th Ai Da i: hg . 


in 


isch 



























REVIEW OF RECENT SUPREME COURT DECISIONS 








ernmen dies to Railroads for Certain Purposes Not Taxable as Income—Salaries 
f Federal Judges and the Taxing Power—Increased Value of Stock on Corporate 
Reorg ation Under Certain Circumstances Held as Income—Domestic and 
Foreign Exporting Corporations—Deductible Loss Under Revenue Act of 


19—Estate Tax and Proceeds of Insurance Policies—State With- 
Power to Tax Transfer of Tangible Personal Property 


Having Situs in Different 


State—Other Tax Cases 





By Epcar Bronson TOLMAN 


Federal Income Tax,—Income Defined 


Government subsidies, in money and property, paid to 


induce railroads to extend lines and in consideration for 
the reduction of rates, are not subject to taxation under 
the Sixteenth Amendment. 


Rail 1 mpany, Adv. Ops. 

= ( n. 614 
listinguishing governmental sub- 
ea idds anothe int of definition 
inswer t 1estion, What is “income” within 
meaning ederal Income Tax statutes? 
sey corporation engaged in the 
‘ I in Cul accordance with 
VS try e Cuban government had 
inced to the id company a subsidy of lands, 
lings and million and a half dollars in 
is given in consideration for 
extensio1 rtain lines, and the reduction of 
’ rates n government traffic, and with 
ect to o1 rees Che railroad constructed its 
| its tariffs in accordance with this 


ment it credited to capital 
| Internal Revenue 
ed at ncome tax under the Act of 
ved by the railroad, and 
( he sum of $20,239.18, 
ler pt e District Court for the South- 
| idgment for the rail- 
Supreme Court affirmed 


a ler delivered the opinion of the 
} int provisions of 

toteten 1 ted to the fact that such subsidies 
. mmon in the United States and 
ment of the ter- 


Clearly, tl f the lands and other physical 
} i 1 plaintiff in the completion 

tas del Sur was not 
ble incon were to be used directly to com 
} 1 Commissioner of Internal 
" lid not include their value 
me nd t does not claim that it was in 
act for partial reimbursement, 
struct the rail- 

roportionate to 
mt sj 4 purpose to reim- 
ntiff pital expenditures All—the 
1] propert 1 the money thsidies—were given 
same pur It nnot reasonably be held that 

tal assets, and that the other 
leither the laws nor the con- 
bsidies were to be used 

' rest or anything else 
perly charg t r payable out of earnings or 


income. The subsidy payments taxed were not made for 

services rendered or to be rendered. They were not 

profits or gains from the use or operation of the rail- 

road, and do not constitute income within the meaning of 

the Sixteenth Amendment. 

The case was argued by Mr. Alfred A. Wheat 

for the federal authorities and by Mr. Howard Mans- 
field for the railroad. 


Federal Income Tax,—Federal Officers 


The salary of a federal judge is exempt from federal 
income taxation although the judge took office after the 
taxing act was passed. 


Miles v. Graham, Adv. Ops. 686, Sup. Ct. Rep., 
v. 45, p. 601. 

In Evans v. Gore, 253 U. S. 245, it was held that 
Section 1, Article III of the Constitution, forbidding 
the diminution, during his term in office, of the com- 
pensation received by a federal judge, made it uncon- 
stitutional to levy income tax upon the salaries of such 
judges. In this case an unsuccessful attempt was made 
to distinguish the present situation from that in Evans 
v. Gore, by reason of the fact that here the judge had 
been appointed and inducted into office after the enact- 
ment of the taxing act (the Revenue Act of 1919). 
The contention of the Collector was that the invalidity 
of the provision of the Act taxing the salaries of fed- 
eral judges, declared by Evans v. Gore, applied only 
as to judges that took office before the Act was passed. 
Plaintiff’s suit to recover the tax was successful in 
the District Court for the District of Maryland, and, 
on writ of error, judgment was affirmed by the Su- 
preme Court. 

Mr. Justice McReynolds delivered the opinion of 
the Court.. He contented himself with quoting exten- 
sively from the opinion in Evans v. Gore, and then 
saying : 

The words and history of the clause indicate that 
the purpose was to impose upon Congress the duty 
definitely to declare what sum shall be received by each 
judge out of the public funds and the times for pay- 
ment. When this duty has been complied with the amount 
specified becomes the compensation which is protected 
against diminution during his continuance in office. 

On September 1, 1919, the applicable statute declared: 
“The Chief Justice (of the Court of Claims) shall be en- 
titled to receive an annual salary of $8,000, and each of 
the other judges an annual salary of $7,500, payable 
monthly.” The compensation fixed by law when de- 
fendant in error assumed his official duties was $7,500 
per annum, and to exact a tax in respect of this would 
diminish it within the plain rule of Evans v. Gore. 

The taxing Act became a-law prior to the statute 
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prescribing salaries for judges of the Court of Claims, Because of these inherent differe ye 
but if the dates were rev would be impossibl both the preferred and the com 
to construe the former a nendment which reduced corporation is an essentially different 
salaries by the amount of the tax imposed. No judge f the same general kind in the a 
is required to pay a definite percentage of his salary, entiti neces, subs \ 
but all are commanded to return, as a part of “gross per cent n-voting preferred 
income,” “the compensation received as such” from the different thing from a 7 per cent 
United States From the “g income” various dé A common stock subject to the | : ) 
ductions and credits are allowed, as for interest paid preferred and a $1,200,000 annual s 
contributions or gifts made, personal exemptions vary essentially different thing from 
ing with family relations, etc., and upon the net result only to $15,000,000 preferred $ : 
assessment is made The plain purpose was to requiré dividend cl The ca at I 
all judges to return their compensation as an item of after the distribution the stockhold i t same pt 
“gross income,” and to tax thi other salaries. This is portional interest of the same l 7 
forbidden by the Constitution same corporation. ‘ 
_— ) ane le leecean } j 
Mr. Justice Brandeis aissented. : “ae Mr. Justice Van Devanter, M ustice McRe 
The case w as argued y Solicitor General Beck oids Mr. Justice Sutherland, and vatitom Was 
for the Federal authorities and by Messrs. William L “Sake gre ae F 
delivered a brief dissenting opin rse 
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corporation, tke assets; of which it takes over, held sub- holders got nothing from the ne r as be 
ject to taxation as income to the holder. Pogo een a nega — > coy 4 
Marr v. United States, Adv. Ops. 683, Sup. Ct taxable Shang «aap catiinas , 
Rep. v. 45, p. 5/9. [The case was argued by M : a 
This is the latest of a series of cases where the erson and James Byrne for the t ~ “ 
courts have been called upon to decide whether the tor General Beck for the Unite 3 
increased value of stock issued pursuant to a corporate 
reorganization is income taxable to the holder. On the 
one hand are cases like Eisner v. Macomber, 252 U. S. Federal Income Tax,—Exporting Corporations 
189, and Weiss v. Stern, 205 (| S. 242, where the 
stockholder was regarded as still holding all his original A domestic corporation engaged in exporting cannot J 
investment, and on the other are United States v. Phel complain of discrimination by reason of the fact that while ; 
lis, 257 U. S. 156, Rockefeller v. United States, 257 the domestic corporation is subject to federal income tax, 
U. S. 176. and Cullinan Walker. 262 U. S. 134, foreign corporations engaged in the same sort of business ‘ 
where the change of corporate identity and form of 4Fre not. 7 
the investment was so great as to induce the court to National Paper & Type | \ : 
declare that the stockholders had realized a taxable Ops. 148, Sup. Ct. Rep. v. 45 7 
profit. In the present case the General Motors Com _— 
pany of New Jersey had accumulated such large prof- Nor does it matter whether the foreign corporations 
‘ts that it caused to be organized a Delaware corpora- are wholly exempt or Only partly exempt from the opera- 
tion with a larger capitalization. Each stockholder in tion of the income tax. 
the old corporation received for each share of com- : Barclay & ( ompany l ps. We ; 
mon steck in the old corporation five shares of com Sup. Ct. Rep. v. 45, p. 348 ; = 
mon stock in the new, and for every 7% share of pre A domestic corporation engag lely in the ex H - 
ferred stock in the old corporation one and one-third port business brought suit ag the | tor = no 
6% preferred shares in the new. The fractional shares Internal Revenue to recover i ed ut [= 
were paid in cash. The Delaware corporation then the Act of 1921 and paid ut Plait 
absorbed the old New Jersey corporation. A stock contention was that the fact that it was subject t . 
holder, taxed upon a gain of $324,466.57 thus realized, while foreign corporations doing e same s 
brought suit in the Court of Claims to recover the tax of business were not, amounted t le diserit 
paid under protest, but judgment was entered for the "auton and confiscation of prope! In violation : 
United States. Upon appeal, the Supreme Court, by the Fifth Amendment. The Supreme Court affirn : 
a five to four decision, held that the case belonged judgment entered for the Collector in t Dist 4 
with the Phellis and Rockefeller cases, sustained the Court for the Southern District 4 
tax, and affirmed the judgment Mr. Justice McKenna d iniot } 
Mr. Justice Brandeis delivered the prevailing the Cor He said: PS 
opinion. The principal distinction upon which he re- Here t discrimination, if call z 
lied lay in the fact that in Eisner v Macomber the is In favor of foreign corporat t to taxat 
corporate identity was literally maintained through the Bae ingrege from , business dot intr ; 
reorganization and in Weiss v. Stern was substantially ae act Sy ae sate this lea 
maintained, as the new rporation was organized dealing with citizens or subie ’ cote i 
under the laws of the same State Moreover, there may properly say that as ( g I ] sin 
was no change in the character of the securities issued the foreign subjects or citiz t to the t q 
But: Sc ae oS —_ ~~ 7 
aictior f the sales Even if \ t I as 
In the cas it bar. tl w corporation is essentially cannot hat the Fifth A mend , ’ o d ; 
different from the old \ corporation organized under process of law requires as | f tax 
the laws of Delaware does 1 have the same rights and t certainly could not 
rganized he laws of New Jersey natter t within this country 
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Federal Income Tax,—Deductible Loss 
Under the Revenue Act of 1919 there is no deductible 
ss in respect to stock acquired before March 1, 1913, 
nd sold in 1919 for more than the original purchase price, 
g the fact that the sale in 1919 was for a 
ue on March 1, 1913. 
l Adv. Ops 460, 





notwithstandirz 





sum less than its 


s that for in- 
etermining a gain 
( rrot the sale or other dis- 

ll be ] in the case of prop- 

Mar 1, 1913, the fair market 
perty as of that date.” In 

had rht stock before 
1, 19] than $95,175, which was the 
vhen he sold it in 1919. But 

ts f et value on March 1, 1913, was 

5 | rs contended that although he 
uined 1 1 loss, tl tatute established 
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the Court of Claims was reversed by the Supreme 
Court. 

Mr. Justice Sanford delivered the opinion of the 
Court. He reached his conclusion from the premise 
that the provisions of the Act in reference to gains 
derived and losses sustained were correlative, and the 
authority of several cases wherein it had been held 
that the Act imposed a tax only to the extent that an 
actual gain was derived. After reviewing these cases, 
he said: 

These decisions are equally applicable to the Act cf 

1918. There is no difference in substance between the 
language of the two Acts in respect to the ascertainment 
of the gain derived or loss sustained from the sale of prop- 
erty acquired before March 1, 1913; and the correlative 
nature of these two provisions is emphasized in the Act of 
1918 by their combination in one and the same sentence 
As it was held in these decisions that the Act of 1916 im- 
posed a tax to the extent only that gains were derived from 
the sale, and that the provision as to the market value 
of the property on March 1, 1913, was applicable only 
where a gain had been realized over the original capital 
investment, so we think it should be held that the Act of 
1918 imposed a tax and allowed a deduction to the extent 
only that an actual gain was derived or an actual loss sus- 
tained from the investment, and that the provision in 
reference to the market value on March 1, 1913, was ap- 
plicable only where there was such an actual gain or loss, 
that is, that this provision was merely a limitation upon 
the amount of the actual gain or loss that would otherwise 
have been taxable or deductible. 

The case was argued by Solicitor General Beck 
for the Government and by Mr. Edward B. Burling 
for the executors. 

McCaughn v. Ludington, Adv. Ops. 219, Sup. 
Ct. Rep. v. 45, p. 423, was a case arising upon similar 
facts and decided upon authority of the Flannery case. 
It was held that under the Revenue Act of 1918 the 
deductible loss on stock acquired before March 1, 1913, 
and sold in 1919, is the difference between the sale 
price and the cost price, and not the difference be- 
tween the sale price and the value as of March 1, 1913 


Federal Income Tax,—Deductible Rentals 


In Duffy v. The Central Railroad Company of 
New Jersey, Adv. Ops. 475, Sup. Ct. Rep. v. 45, p. 429, 
it was held that 

Expenditures made for the improvement and addition 
to leased premises under the provisions of a long-term 
lease, are not rentals or other payments required to be 
made as a condition to the continued use of the property, 
and deductible under the Revenue Act of 1916. 

Under the provisions of a 999 year lease, a rail- 
road expended in one year over a million and a half 
dollars to acquire private rights in an old pier and to 
construct a new one, and it sought to deduct this 
amount as “rentals or other payments required to be 
made as a condition to the continued use or possession 
of the property.” In rejecting the contention, Mr. Jus- 
tice Sutherland said: 

The term “rentals,” since there is nothing to indicate 
the contrary, must be taken in its usual and ordinary sense, 
that is, as implying a fixed sum, or property amounting 
to a fixed sum, to be paid at stated times for the use of 
property and in that sense it does not include pay- 
ments. uncertain both as to amount and time, made for the 
cost of improvements or even for taxes. 


Federal Income Tax,—Depletion of Mines 

In Lynch v. Alworth-Stephens Company, Adv. 
Ops. 295, Sup. Ct. Rep. v. 45, p. 274, the lessee of a 
mine who sub-leased his right to exploit the property 
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to another, sought to take advantage in his income tax 
return of that provision (of the Act of 1916) permit- 
ting a reasonable allowance for depletion from the 
gross income received from mines. The contention of 
the Commissioner of Internal was that 
leases did not convey to the lessee the ore- bodies but 
only gave a contract right to use and occupy the prem 
ises and mine the ore; and that only the property of 
the owner of the fee suffered depletion. But the Su 
preme Court, in affirming a judgment for the tax 
payer's representative, held that 

The provision of the Federal Income Tax Law of 1916 
providing for a reasonable allowance for the exhaustion 
of property resulting from its use, includes the exhaustion 
of the interest of one who leases a mine for exploitation 
and subleases the right to another for a royalty. 


Revenue the 


Federal Estate Tax,—Proceeds of Insurance Policies 


Under the Revenue Act of 1919 the proceeds of in- 
surance policies taken out by the insured on his own life 
are not subject to the estate tax where the right to such 
proceeds has vested in others before the passage of the 
Act. 

Lewellyn v. Frick, 585, 
v. 45, p. 487. 

Henry C. Frick died in 
eleven life insurance policies payable to his wife or to 
his daughter. The policies had all been taken out 
before the passage of the Revenue Act of 1919. Under 
this statute the federal authorities imposed and col 
lected a tax upon the transfer of the Frick estate, 
including the amount of these policies above $40,000 
The executors brought suit to recover this tax, alleging 
that as the statute placed a personal liability upon the 
beneficiaries, the effect of this imposition was to tax 
Mrs. and Miss Frick upon own property under 
guise of a transfer tax. Judgment for plaintiffs, 
entered by the District Court for the Western District 
of Pennsylvania, was affirmed by the Supreme Court 

Mr. Justice Holmes delivered the opinion of the 
Court, and said 


We do not propose to discuss the limits of the powers 


oup. t Rep 


December, 1919, leaving 








of Congress in cases like the present. It is enough to point 
out that at least there would be a very serious question 
to be answered before Mrs. Frick and Miss Frick could 
be made to pay a tax on the transfer of his estate by Mr 
Frick. There would | ther if the provisions for the 
liability of beneficiar held to be separable and it 





transter tax tor 
Acts of Congress 


was proposed to make the estate pay a 
property that Mr. Fri 


are to be construed if possibl such a way as to avoid 
grave doubts of this kind Not only are such doubts 
avoided by construing the statute as referring only t 





transactions taking place a was passed, but the 
general principle t laws are not to be considered as 
applying to cases which arose | their passage” is pre- 
served, when to disregard it would be to impose an un- 





expected liability that if known might have induced tl 
concerned to avoid it and t money in other ways 
The case was argued Mr. James A. Fowler for 
the Collector and by Mr. George B. Gordon for the 


executors 


Federal Theatre Ticket Tax,—Embezzlement 
In United States v. Johnston, Adv. Ops. 580, Sup 
Ct. Rep. v. 45, p is held that 
Under the Revenue Act of 1919, requiring those receiv- 
ing admission fees to pay over a tax to the Government, 
the person required to pay the tax is a det‘or and not a 
bailee, and therefore cannot be punished for embezzlement 
if he fails to turn over the tax received. 


196. 1t W he 


lhe judgment of the Circuit rt of Ap} 
was reversed on another point, but é urt, by 
Justice Holmes, held that the trial court had proper 
dismissed an indictment for embezz t nt 
the criminal code. He said: 

rhe money paid for the tax 
outset but is paid with the price of the ticket that belong 
the show. 
of a theatre to creat 
amount of the tax on 
either in a 


to the owner of 
the ticket office 


laying aside the 
keep it apart 


We see no g1 for requiring 


strong box or as a se} 


deposit in a bank. Reports are requiré 

Sections 802, 502, which does not look as if t G 
ment were dealing with these people otherwise 
others answerable for a tax. Further argun 


unnecessary upon this point. 


State Taxes on Property Transferred by Will 


A State has no power to impose a tax on the transfer 
of tangible personalty having an actual situs in other States 

In computing the value of an estate for purposes of a 
transfer tax, a State may not include stocks in corporations 
of other States at their full value without deducting the 
transfer taxes paid to those States in respect of the same 
stocks. 

In determining the value of an estate for the purpose 
of computing such a tax, a State need not deduct the estate 
tax paid to the United States. 

Frick 


Rep. v. 45, p. 


Pennsylvania, Adv. Oj 2, Sup. | 
603. 


Among the litigation to which the administrati 
of the estate of Henry C. Frick ga rise were thes« 
four cases, decided in one opinion, in ich the exe 
tors and an interested legatee challeng is uNnconstitt 


tional a Pennsylvania statute and its ap; 
Frick estate. The statute in question imposed a tax 


the transfer of 


upon property, intestate 
laws, of one domiciled in Pennsylvania, whether the 
property were in that State or elsewher lhe taxing 


authorities accordingly required the « tors to pa 
tax on tangible personal property left Mr. Frick an 
located in Massachusetts and New York, including th 


Frick Collection of art treasures valued at more than 
thirteen million dollars. When they failed to get relief 
in the State courts, the executors brought the cases on 
writs of error to the Supreme Court of the Unite 
States, where they contended that so far as the Penn- 
sylvania statute attempted to tax the transfer of 
tangible personal property having tual us 
States other than Pennsylvania it transcended t 
power of that State, and contraver e due process 
clause of the Fourteenth Amendment ements wel 
reversed 
Mr. Justice Van Devanter delivered the opinion of 
the Court. After stating the fact immed up tl 
general law as revealed in decisiot t onate 
tions: 
These decisions show, first 
State of a tax which it is without | t sa 
taking of property without due proces f law in violati 
of the Fourteenth Amendment; s that St 
may so shape its tax laws as to reach ¢ t which 
under its jurisdiction it cannot give tl extra-terri 
torial operation; and, thirdly, that respects tangibl 
personal property having an actual sit n a particular 
State, the power to subject it to state taxation rests ex- 
clusively that State, regardless l tl 
owner 
He then entered into an ext e revie f re 
vant cases, leading him to the cot n that Penns 


vania was without power to tax the transfer of pe 
perty having an actual situs in other Sta 


sonal pri 


I le said 
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ver the stocks 
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With this understanding of the power in virtue of 
which the two taxes are imposed, we are of opinion that 
neither the United States nor the State is under any con- 
stitutional obligation in determining the amount of its 
tax to make any deduction on account of the tax of the 
other. With both the matter of making such a deduction 
rests in legislative discretion. In their present statutes both 
direct that such a deduction be not made. It is not as if 
the tax of one, unless and until paid, presented an obstacle 
to the exertion of the power of the other. Here both had 
power to tax and both exercised it as of the same moment. 
Neither encroached on the sphere or power of the other. 
rhe estate out of which each required that its tax be paid 
is much more than ample for the payment of both taxes. 
No question of supremacy can arise in such a situation 

The cases were argued by Messrs. George Whar- 
ton Pepper and George B. Gordon for the executors, 
and by Mr. David A. Reed for the state authorities. 


State Inheritance Tax 


In Stebbins et al. v. Riley, Adv. Ops. 456, Sup. Ct 
Rep. v. 45, p. 424, the point involved was like the 
third point considered in the Frick case, supra. The 
State courts sustained a California Inheritance Tax Act 
which provided that no deduction should be made for 
any inheritance tax or estate tax paid to the Govern 
ment of the United States. But here the contention 
was that the statute denied the equal protection of the 
laws. The Court, by Mr. Justice Stone, held, how 
ever, that: 

A state inheritance tax law may forbid the deduction 
of the Federal estate tax in fixing the amount of the state 
inheritance tax without denying the equal protection of the 
laws. 

He said in part: 

There are two elements in every transfer of a dece 
dent’s estate; the one is the exercise of the legal power to 
transmit at death; the other is the privilege of succession. 
Each, as we have seen, is the subject of taxation. The 
incidents which attach to each, as we have observed, may 
be made the basis of classification. We can perceive no 
reason why both may not be made the basis of classification 
in a single taxing statute so that the amount of tax which 
the legatee shall pay may be made to depend both on the 
total net amount of the decedent’s estate passing under the 
inheritance and testamentary laws of the state and the 
amount of the legacy to which the legatee succeeds under 
those laws. Such a classification is not, on its face, unrea- 


iable 


Excise Tax,—Restraint Upon Interstate Commerce 


In Alpha Portland Cement Company v. Massachu 
setts, Adv. Ops. 549, Sup. Ct. Rep. v. 45, p. 477, it 
was held that 

A State may not impose upon a foreign corporation 
which transacts only interstate business within her borders 
an excise tax measured by the proportion of capital shares 
attributed to transactions therein and the proportion of net 
income attributed to such transactions. 

The contention of the State was that the tax im 
posed an excise tax on foreign corporations for the 
privilege of doing business in Massachusetts, and was 
unobjectionable to the Commerce Clause because it was 
measured solely by the property and net income fairly 
attributable to the business done within the State. But 
the Court, by Mr. Justice McReynolds, said: 

The excise challenged by plaintiff in error is not 
materially different from the one declared unconstitutional 
in Cheney Brothers Co. v. Massachusetts, and cannot be 
enforced against a foreign corporation which does nothing 
but interstate business within the State. The introduction 
of an extremely complicated method for calculating the 
amount of the exaction does not change its nature or 
1e burden 
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mitigate tr 
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COUNTING COST 

If it were possible to devise an account- 
ing system whereby the public could be in 
- formed in dollars and cents of the extremely 
high cost of poorly educated and equipped 
lawyers, of insufficient judicial salaries, and 
of anachronistic methods of procedure in the 
courts, there is small doubt that the move- 
ment for needed reforms would receive a 
powerful impetus. That the added cost due 
to these causes amounts to an immense sum 
every vear is hardly disputed by anyone who 
has given the subject any thought. Un- 
fortunately, the burden of it is diffused and 
obscured by a multitude of circumstances, 
and when thé citizen is called on to support 
this or that proposed measure of reform, 
for instance, proper salaries for our federal 
judiciary,—he is seldom aware of the broader 
aspects of the matter and least of all aware 
that he has a very direct financial interest 
in it. 

But while an accurate method of cost 
accounting such as obtains in a business 
establishment is impossible, there are certain 
general considerations which carry their 
conclusions, as to the high cost of the fac 
tors above mentioned, to intelligent men 
quite as effectively as statistics could. They 
are considerations on which any business 
man would feel himself justified in acting 
in the conduct of his private affairs. Take 
the case of the insufficient compensation at 
present paid the federal judges. The board 
of directors of the National Manufacturers’ 
Association, at a recent meeting, looked at 
this situation from a strictly business stand 
point. They noted that the federal judges 
have had their salary only fifty per 


THE 


raised 


cent since 1891, while the general purchas 
ing power of a dollar is only about twenty 
seven per cent of what it was then; that in 
1891 a United States District judge 


about seven times the annual wage of 


bricklayer, while at present he receives less 
than twice as much; that the wages of the 
farm hand have increased five hundred pet 
cent and of bricklayers four hundred and 
fifty per cent, while his has increased only 
fifty per cent; that in the large cities at least, 


the judges cannot live in keeping with the 


1 


dignity of their office, and can only live on 


their salaries at all by the closest economy; 
and that a number have resigned and many 
others are restive. 

The manufacturers as hard headed busi 
f this 
situation could hardly fail to bring more and 
more resignations, and to increase the diffi 
culty of replacing the judges appointed when 
the salaries had sufficient purchasing power 
by men of the same high standard of ability. 
What is more, they saw plainly that frequent 
changes in judges would impair the eff 
ciency of the bench, even where the ability 
of new appointees was equal to that of the 
old. For it requires long experience on the 
federal bench, with its widely varied 
to bring a judge to his best. They naturally) 
concluded that the net result 
must inevitably be an impairment of the 
ability of the bench to serve the public and, 
in consequence, a multitude of legal 
decisions sure in the end to prove 


ein- 


work, 
this process 
unwise 


lmmeasur 


ably more costly than adequate salaries. 
Hence they adopted the resolutions referred 
to in this issue in “Current Events”. That 
the unfortunate process suggested has not 
gone on more rapidly and the untoward re 


sults been plainly evident in 
tion of federal justice, is due to the self 
sacrificing zeal and devotion of the great 
majority of the incumbents of the bench, 
who are carrying by means of personal de 
privation a burden which the public should 
carry, and which to the public would be 
altogether insignificant. 


Turning to the Bar, we have seldom 
seen the high cost of poorly trained and 


equipped lawyers set forth more effectivel 
than in a brief statement contained in the 
report of the Committee on Legal Educa 
tion and the Bar at the last 
meeting of the Missouri State Bar Associa 
tion, held early in October. “Clients suffer 
from bad advice and poorly tried cases,” the 
report states in dealing with the 
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nal standards. “The finan- 
rienced by clients through 
legal services are 
urthermore, many a meri- 
because of ignorance of 
the bench, of the lawyer 
lawyer and even the judge 
lso for errors in the trials 
essitate new trials, appeals, 
ts and consequent delays, 
deny justice whatever the 

e delayed often means jus- 
citizen who has occasion 

rt to a court is 
services of a well equipped 
irbitrament of a well 
\ license to practice law 
f should be guarantee suff- 
honest man 


] 1 
isnonest 


er or to res 


possessor 1S an 


iuse of inferior 
rly equipped 
egal profession is peculiarly 
yn. From it come most of 
ives, a large and influential 
rislative department, all of 
artment, and all of the at- 
-osecuting attorneys. 
the lawyer who 
who is influ- 
laws, who 
ws, and it is always the 
terprets and judicially admin- 
dvises our departments 
nd who controls and directs 
rocesses From the stand 
ic, therefore, it is highly im- 
members of the legal pro 
of thorough intellectual 
uipment.” 


sufters bec: 


: 
iands of po 


is usually 
our laws, 


nactment or our 


whoa 


me to the high cost of an 
istration of criminal justice, 
re a little more direct, 


imates show a wide varia- 


to an article by Chancellor 
Vashington University, St: 
ssue, “the financial loss in- 
es against property is vari 
1 at from five to ten billions 
vear, according to whether 


he indirect losses are con- 
ids that he has examined 


ics which he gathered as 


Committee of the Ameri- 
ute from majority of the 
so those gathered bv other 


1 and he gives 


judgment, 


commissions, 


ullvy considered 








“that our system of apprehending and prose 
cuting those who commit major crimes is 
only about ten per cent efficient; that as 
to all offenders it is only about five per 
cent efficient; that of those apprehended 
and indicted for major offenses, it is only 
from twenty-five to thirty per cent efficient ; 
and that of those actually tried for major 
offenses it is not over fifty per cent efh- 
cient. Those who have to deal with prob 
lems of business, finance, transportation, 
science or education, can perhaps better 
understand what these figures mean, if they 
would consider what would be the result in 
other enterprises or occupations if the per 
centage of efficiency ran from five to fifty 
per cent.’”’ Whether one is prepared to ac 
cept these figures as authoritative or not, 
there can be no question that there is enough 
evidence of inefficiency in the administra- 
tion of our criminal laws to establish the 
fact that we are paying for a good deal more 
than we are getting. 

At first blush, one might be tempted to 
assume that on such a showing the public 
would be very much in favor, through its 
representatives in legislatures, of reasonable 
plans for eliminating unnecessary costs, par 
ticularly when proposed by those who have 
had some acquaintance with the subject. 
Experience however shows that it takes a 
tremendous amount of effort and persuasion 
to get the legislatures to consent to what, 
aside from other aspects of the question, 
amounts to a plain saving in dollars and 
cents to the public. Encouraging responses 
have, however, been made in some states to 
appeals for proper salaries for judges, and 
the Committee of the American Bar As- 
sociation on the Increase of Judicial Salaries 
believes that the attitude in Congress is now 
favorable to such a measure. As to the 
elimination of the high cost of poorly 
trained and equipped lawyers, it can only be 
said that most legislatures are far from be- 
ing converted on this subject, although the 
intelligent and zealous efforts of the Bar 
Associations are unquestionably making 
progress. 

When it comes to dealing with the high 
cost of inefficient criminal law administra- 
tion, the general voice is loudly in favor of 
it: but when the question of attacking the 
particular factors which cause it is pre- 
sented, there is always plenty of conserva- 
tism and obstruction. However, the subject 
is becoming better understood every day 
and improvement is sure to come. 




































































CODIFICATION OF INTERNATIONAL 


Beginning of Modern Science 
tion of Law of 
by Council of 


the Past 


League oi 
Difficulties in 


By Hon. 
Of the New 

HERE is much current discussion in the United 

States concerning the advisability of its ad 

hesion to the Permanent Court of International 
Justice, as recommended to the Senate by Secretar, 
Hughes and by Presidents H: ctor | and Coolidge. 
The argument has been advanced by some of the 
opponents of the proposal that until the rules of 
law binding upon that tribunal shall have 
formulated in writing and agreed upon by the prin- 
cipal nations, the United States cannot safely com 
mit to its decision he determination of contro 
versies in which it may be 11 ied and which, 
ceivably, might be decided by the application of 
rules not recognized by our government as col 
trolling principles of international law. 

The objection is really immaterial because of 
two considerations. First, because unless the 
United States should elect to accept the compulsory 
jurisdiction of the Court, under Article 36 of the 
Statute, adhesion to the Protocol would involve it 
in no obligation to submit to its jurisdiction any 
controversy whatever. Secondly, because 
nation which not to accept the 
pulsory jurisdiction, might, if it chose, as a 
dition precedent to a submission of any given case, 
exact an agreement from the other party upon the 
principles of law which the Court should apply in 
its decision, as was don the arbitration of the 
so-called “Alabama Claims” against Great Britain 
before the Geneva tribunal in 1871. It might also 
be observed that during the one hundred and thirty 
six years of our constitutional government the 
U nited States has submitted to arbitration upward 
international controversies without any agreed 
of law to govern the arbitrators—save in a 
very few instances, leavin; the decision in every 
other case to the uncontrolled discretion of a ma 
jority of the arbitrators, or to an umpire 

But the framers of the Protocol and Statute of 
the Permanent Court of International Justice took 
care to prescribe the law by which it should be 
governed in its Article of the Statut. 
provides that the Court shall ipply : 
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In addition, the Court 
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The rules quoted are greatly in adv 
ness over those established for the vernance of the 
International Prize Court, contemplated by the con 
vention adopted at the Second Hague nferen 
1907, by which if there were an treat 
Court was required to ap yply its pt 
absence of such provisions, the 
yf international law. If no 
exists, the Court shall 
with the general principles ot 
The British government was 
the jurisdiction of the Court witl 
defined jurisdiction; negotiations ensue 
mission was appointed to prepare 
the rules relating to neutrality, 
search and seizure, and the like 
ported the so-called “Declaratior 
the British Parliament refused to rat 
Wat - came on in 1914 before the 
usted to the mutual satisfact 
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Judge Max Huber, of 
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perfect, so in complete, and so difficu 
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Hobbes, Pufendorf and Austin, ha 
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has given authoritative recognition to the universality 
ot the law of nations and made its principles more 
readily ascertainable than when they were supposed to 
be found only in the conception of right and justice 
entertained by upright men and expressed in the writ- 
ings of such great philosophers of the law as Grotius, 
Vattel, Pufendorf and Zouche. 

In 1895, Mr. Justice Gray, delivering the majority 
opinion of the Supreme Court in a famous case, de- 
clared that International Law, in its widest and most 
comprehensive sense, is part of our American law and 
must be ascertained and administered by the courts of 
justice, as often as such questions are presented in 
litigation between man and man, duly submitted to 
their determination. He said: 

The most certain guide no doubt, for the decision of 
such questions is a treaty or a statute of this country. But 
when, as is the case here, there is no written law upon 
the subject, the duty still rests upon the judicial tribunals 
of ascertaining and declaring what the Jaw is, whenever it 
becomes necessary to do so, in order to determine the 
rights of parties to suits regularly brought before them 

In doing this, the Courts must obtain such aid as 
they can from judicial decisions, from the works of 
jurists and commentators, and from the acts and usages 
of civilized nations. 

\ few years later (in January, 1900), the same 
court, in passing upon the legality of the seizure by 
\merican war vessels at the outbreak of hostilities with 
Spain, in 1898, of certain Spanish fishing craft, said: 

By an ancient usage among civilized nations, beginning 
centuries ago and gradually ripening into a rule of in- 
ternational law, coast fishing vessels, pursuing their voca 
tion of catching and bringing in fresh fish, have been 
recognized as exempt, with their cargoes and crews, from 
capture as prize of war. 

This doctrine the court traced from its earliest 
history, in the writings of scholars, in decrees of Eng- 
lish Kings, in treaties between Monarchs, in Ordi- 
1ances of the French Kings, in Standing Orders of the 
British Admiralty, in the treaty of 1785 between the 
United States and Russia, and in the writings of Kent 
and Wheaton, Halleck, Wharton and Calvo, De Cussy, 
Orlolan, De Boeck and Fiore. Thus ancient usage 
among nations, ripening into fixed custom, was authori- 
tatively recognized as the broad basis upon which inter- 
national law must rest: a basis analogous to that of the 
Common law of England. 

The Government of the United States, however, 
never has insisted on the conclusiveness upon other 
nations of the judgments of its own tribunals as to the 
rules of international law. On the contrary, as Mr 
Root has pointed out, while 

No court in the world has greater power and inde- 
pendence and honor than the Supreme Court, established 
under the Constitution of the United States, yet our Gov- 
ernment, by international agreement, has submitted to 
international tribunals many cases which could have been, 
and many cases which already had been, decided by that 
great court. (Citing the Peterhof, 5 Wall, The Dashing 
Wave, 5 Wall, The wt 7 Wall, The Isabella Thomp- 
son, 3 Wall, The Pearl, 5 WwW all, The Adela, 6 Wall). 

The cases of The Hiawatha (2 Black), the Cir- 
cassion (2 Wallace), The Springbock (6 Wallace), 
The Sir William Peel (5 Wallace), The Volant (5 
Wallace), The Science (5 Wallace), “had all been de- 
cided by the Supreme Court and then were resubmitted 
to an international tribunal, which decided them ad- 
versely to the decisions of the Court, and the United 
States complied with the decisions of the arbitral 
tribunal.” 

If a great nation thus can accept as binding upon 
it the decisions of casual boards of arbitrators upon 
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great questions of intern: 
sanctity must attacl nations of a perma- 
nent international court, erected upon the solemn treaty 
of fifty nations, composed of judges, with fixed tenure 


of office SO chosen as to avoid any ul duc control by 
great or small powers, but representing all the civilized 


finds sanction 
nations which 


emn agreement t 


nations of the world alike. Such a court 
for its decisions in the consent 
brought it into being and thei 
abide by its decre¢ 

Lord Chancellor Haldane, ussing the question 
of the sanction of international w at the meeting of 
the American Bar Association held in Montreal in 
September, 1913, referred to the fact that law, prop- 
erlv so called, whether civil or criminal, ““means esset- 
tially those rules of conduct which are expressly and 
publicly laid down by the sovereign will of the State 
and are enforced by the sanction of compulsion. Law, 
rts something more 
enforceable 








however,” he continued, “imp 
than this.” He referred to other rules, 
by a different sanction, whicl lso influence con 
duct. There is, he s 
guidance which regu 
from both Law and Conscience in its character and 


id, a more extensive system ol 


ates conduct and which differs 


guidance, 

There is grim irony in tl ircumstance that the 
learned Chancellor could find no word in the English 
language to express this ethical conception and was 
constrained to turn to the German language and Ger- 
man writers for the expressi f the lofty thought 
he wishes to expound. “Sittlichkeit’” was the word he 
chose; a word describing “a system of habitual or cus 
tomary conduct, ethical rather than legal, which em- 
braces all those obligations of a citizen which it is 
‘bad form’ or ‘not the tl to disregard.” “Indeed,” 
he said, “regard for these obligations is frequently en- 
joined merely by the social penalty of being ‘cut’ or 
looked on askance.” ‘“Sittlichkeit’’ implies “custom and 
a habit of mind and action.” Developing this 
thought, and finding that there was within the single 
state “the evidenc f a sancti which is less than 
legal but more than merely moral, and which is 
sufficient in the vast majority of the events of daily 
life to secure observance of general standards of 
conduct without any 
the Lord Chancellor aske 


questiot f resort to force,” 


Can nations form a group or munity among them 
selves within which a habit of looking to common ideals 
may grow up sufficiently strong to develop a general will, 


and to make the binding power of these ideals a reliable 
sanct n tor the if gat ns t ei ther 
The answer he gave was hopeful but not confident 
There did not yet exist betweet itions the same ex 
tent of common interest, of common purpose, of com 
mon tradition as among a single people. “‘And yet, the 
tendency, even as between nations that stand in no 
special relation to each other, to develop such a habit 
of mind is in our time becoming recognizable.” The 
“Sutlichkeit’” which can develop itself between the peo 
he thought, seeme: 
rnational obligation 
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national law. 
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structure of international law clattering in ruins to the 
ground 

Individual Germans might have had the conception 
of a lofty morality expressed bv the word Sittlich- 
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Stuart Mill, prepared articles for the Encyclopedia 
Britannica between 1816 and 1823, dealing with the idea 
of a Code of International Law, proposing that the 
nations should appoint delegates who should elect 
persons to prepare a draft to be revised by the dele- 
gates and then referred to the various governments 
to receive their final sanction. 

In 1827, Jeremy Bentham suggested the compila- 
tion of a body of international law by a congress of 
delegates from the civilized States, and in 1848 the 
American, Elihu Burritt, at Brussels, urged the calling 
of an international congress to prepare a well-defined 
code of international law. 

David Dudley Field, a life-long advocate of the 
codification of laws, both domestic and international, in 
1873 published a Code of International Law. In that 
year, too, was organized at Ghent the Institute of Inter- 
national Law, a permanent scientific body, which, as 
Mr. Nys says, quoting the words of its founder, “un- 
dertook the mission of paying particular attention to 
the progress of international law, of defining the prin- 
ciples thereof, and of assuring the practical efficacy 
thereof.”” At its first meeting, Signor Hangini, of the 
University of Rome, expressed the objects of the in- 
stitute in this language: 

We hope to codify if not for all, at least for some, 
the rules applicable to international relations and to sub 
stitute, at least with regard to the majority of nations, a 
system of judgment in conformity with the law, in place 
of the blind chance of force, and for the useless spilling 
of human blood. 

The Institute never has published a Code of Inter- 
national Law, but from year to year the scholars who 
compose its membership have produced studies upon 
various topics of importance in the domain of inter- 
national law. Mr. Root has testified that when the 
first peace conference met at The Hague in 1897 the 
delegates ‘‘took the accomplished work of the Institute 
de droit international, which had been threshed out 
through the labors and discussions of the most learned 
international lawyers of Europe, including most of the 
technical advisers of the foreign offices of Europe, 
meeting in their private capacity, and embodied it in 
the convention of the First Hague Conference. It 
would have been impossible for The Hague Conference 
to do that work or one tithe of it if they had not had 
the material already provided.” 

In the year 1873 there also was organized “The 
Association for the Reform and Codification of the 
Law of Nations.” 


As the editors of the American Journal of Inter- 
national Law have pointed out, 
The title adopted by the Association at that time re- 


flected the belief then widely entertained, in which Mr 
Field’s influence may also be recognized, that a Code of 
International Law must precede any general national re 
sort to arbitration. Subsequent experience, they go on to 
say, has shown, however, that international arbitration is 
not dependent upon a general codification of international 
law and even when the ascertainment of the law to be 
applied is a prerequisite to arbitration, special rules gov 
the decision of the particular question submitted 
by the treaty of arbitration; as. for 
Geneva arbitration under the Treaty of 
Washington between the United States and Great Britain 
nd in Venezuela Boundary Arbitration, under 
Treaty of February 2, 1897, between Venezuela 


Britain 


erning 
may be adopted 


example, in the 


the 


al d 


1 
the 


Creat 
No serious attempt was made by the last men 
tioned Association to codify international law, and a 
few years after its organization its name was changed 
to “The International Law Association.” Mr. Nys 
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says that, without attempting the purely scientific treat 
ment of questions of international law, the Association 
has occupied itself in popularizing such questions by 
public discussion, and 1 ringing to bear upon their solu 
tion the suggestions of practical men and formulating 
suggestions likely to have practical effect. 

Partial codes of international] law, dealing with 
particular subjects, from time to time have been formu 
lated and to a certain extent agreed upon by nations 

The statement of the laws of war on land. pre 
pared by Dr. Francis Lieber at the request of Presi 
dent Lincoln in 1863, and promulgated as the famous 
“General Order 100,” is one example. The conventions 
adopted at The Hague in 1897 and 1907 are others 

Since 1920 a large number of international agreements 
have been entered into; nearly nine hundred have 
been registered in the Secretariat of the League of 
Nations. Many of these agreements embody or 
create, in conventional form, rules of law binding 
upon the parties to them; rules which if finally ac 

cepted universally will a part of the great 
body of international law 

The so-called Naval Disarmament ¢ onference, held 
at Washington in 1921. 1 upon a number of 
treaties, some of which. that which made sub 
marine warfare, as carried on by Germany during the 
World War, an offense against the law of nations pun 
ishable as piracy by any nation into whose hands an 
officer of the offending nation might fall, contemplate 
the extension of old and the making of new rules of 
conventional international law 

In 1915, Mr. Root 
Society of International I 
fication, step by step, subject by subject, point by point 
must begin with the intellectual labor of private indi 
viduals, and it must be completed by the acceptance of 
governments.” 
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“No, that it is impossibk present” On the 
other hand, codification, consi 
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In 1909, the American Society of International 
Law appointed a committee of eminent lawyers to pre 
pare and report at the annual meeting in 1911 “a 
draft codification of those principles of justice which 
should govern the intercourse of nations in times 
of peace.” 
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CODIFICATION OF INTERNATIONAL LAW 
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sentatives of the Latin-American countries, and which, 
it is proposed, shall be taken up at the next meeting of 
the Pan-American Congress, to be held in Rio de 
Janeiro some months hence. 

As far back as April, 1909, Senor Alejandro A\l- 
varez, then Counselor of the Chilean Foreign Office, 
and who had taken an active part in the First Pan 
American Scientific Congress, held in Santiago, Chile, 
in 1908, read a paper on “American Internatoinal 
Law.” His thesis was that there were problems and 
conditions peculiar to American International Law 
which constitute a basis for a separate and distinct 
body of international law from that prevailing in 
Europe and elsewhere. He referred to three principles 
which Latin-American nations had declared and which 
had received the acceptance of the United States, viz: 

1. No foreign state shall acquire any part of the 
territory of an American state, even with the acquiescence 
of that state; 

2. Neither may any foreign state permanently oc- 
cupy any portion of the territory of an American state, 
even by right of the conquest; 

3. The states of the New World may not place them- 
selves under the protectorate of any European state. 

It is plain, he contended, 
that the countries of the New World have maintained and 
still maintain, as applicable to this hemisphere, certain 
rules and principles which were formerly not recognized, 
and some of which are not yet accepted, by the European 
states and consequently are not incorporated in modern 
international law 

He further maintained that because of peculiar 
conditions of political life and development, many of 
the international factors which have become pretty well 
defined and generalized in Europe and are given an 
important place in international law, have no applica- 
tion to the countries of the New World. Some of 
these peculiar conditions he mentioned were : “diversity 
in the form of government; the ‘colonial’ regime; im- 
migration, etc.” 

He also mentioned problems growing out of ques- 
tions of nationality, of civil war, of boundary con- 
troversies, the investment of capital, immigration, and 
the settlement of foreigners, as also embraced in these 
special matters. He said it was clear that while there 
were international problems and conditions purely 
European and having nothing to do with the New 
World, there were likewise numerous conditions, prob- 
lems and factors of a distinctively American character 
He recommended the classification and study of these 


subjects, saying: 

No useful purpose is subserved by the contention 
that all international rules must be universal throughout 
the community of nations. The solidarity of nations does 
not consist in their being guided always by the same 
principles but rather that they be guided bv well defined 
principles which take account of the peculiar conditions 
of certain groups of states so that the latter may develop 
in harmony with their special needs. 

At the 1915 annual meeting of the American 
Society of International Law, Dr. John Bassett Moore 
(now one of the judges of the Permanent Court of 
International Justice), in a paper on “The Re 
lation of International Law in the American Repub- 
lics.” vigorously combated the idea of there being any 
difference between international law in the American 
hemisphere and international law as generally accepted 
He pointed out that 
international law, in the sense in which the term is com- 
monly understood, had its origin among the so-called 
Christian states of Europe In consequence, all European 
states and all states inheriting European civilization are 
assumed to be bound by it. By Article VIT. however, 
of the Treaty of Paris, of March 30, 1856, Turkey was 
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stantial and valuable contribution to the science of 
international law. 

The law of our day, Judge Cardozo has told us, 

faces a twofold need: 

The first is the need of some restatement that will 
bring certainty and order out of the wilderness of prece- 
dent. This is the task of legal science. The second is the 
need of a philosophy that will mediate between the con- 
flicting claims of stability and progress and supply a prin- 
ciple of growth. The first need is deeply felt and widely 
acknowledged The second, though less generally 
appreciated, is emerging year by year to fuller recognition. 

Certainly in the field of international law, as well 
as in that of municipal law, both of these needs exist, 
and in the field of international law there is less dis- 
cernible a philosophy which is to mediate between con- 
flicting claims of stability and progress and supply a 
principle of growth, than in the field of municipal law. 
A restatement to bring certainty and order out of con- 
flicting precedents of international law is everywhere 
recognized as desirable. Such a restatement can be 
produced gradually and by the labors of qualified 
scholars, tested by the knowledge of men who have 
had experience in the conduct of government. The 
philosophy which is to supply the principle of growth 
possibly may be found in the widening principles of 
democracy among nations, and in the enhanced recogni- 
tion of the sovereignty of states, great and small 
alike. Mutual respect for each other’s rights, and 
a willingness to submit international differences 
wherever possible of determination by the applica 
tion of rules of law, to the decision of the Inter 
national Court: These are two foundation stones 
for the attainment of that settled peace upon which 
the future of civilization depends. Making more 
certain and understood the principles of the law of 
nations is to lay the foundations upon which shall 
be reared this structure of international justice. 








FARRELL 
Tennessee, Bar 
[n Mattox vs. United States, 156 U. S. 237, 
it was said in construing the Sixth Amendment: 
We are bound to interpret the Constitution in the light 
of the law as it existed at the time it was adopted, not as 
reaching out for new guarantees of the rights of the citi- 
zen, but as securing to every individual such as he already 
possessed as a British subject—such as his ancestors had 
inherited and defended since the days of Magna Charta 
In determining what is meant by “trial by jury” 
under the Constitution, since the practice varied in 
the several colonies, the United States courts must 
look to the common Iaw of England rather than to 
the practice followed in any particular colony and 
such essentials of trial by jury as then prevailed in 
Great Britain-at the time of the adoption of the 
Constitution were not abrogated by its adoption. 
(The Federalist, No. LXXXIII; Thompson vs. 
Utah, 170 U. S., 1; Maxwell vs. Dow, 176 U. S., 
581.) 
In Nudd vs. Burrows, 91 U. S. 426, the Court 
was called on to construe the Act of Congress of 
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1 thus, 


etermining 





assists the jury in determining points of law and also very 
much in investigating and enlightening the matter of fact 
whereof the jury are the juds 

In Re Peterson, 253 U. S. 300, Justice Brandeis 


peaking for the court, observed: 
The command of the S nth 

right of trial by jury shall be preserved” does not requiré 

that old forms of p und procedure be relaxed 

The limitation imposed by the amendment is merely that 
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Amendment that “the 








enjoyment of the r ti by jury be not obstructed 
and that the ultimate determination of issues of fact by 
the jury be not fered witl . 
In McKeon vs. Central Stamping Company, 
264 Fed. 385, the Circuit Court of Appeals for the 


liscussing the meaning of the Sev 


Third Circuit, d 
enth Amendment ght of trial by 
shall he pre Serz ag 


jury 


What do these few simple words used in the Const 
tution “the right of trial | jury shall be preserved,’ 
mean? What did these words mean to those who used 
them when they were written int the Constitution? There 
was something that w then preserved, for preservation 
implies the continuance of what previously existed. We 
are not dealing with an indefinite, but a verv definite, con 
crete, well underst 1 thir that at that time had such a 
recognized meaning that it 1s described not as “a right 
of trial by jury,” not as son r any right of trial | 
jury, but as “the right of trial by jury.” 

After quoting from the Declaration of Independ 


ence the opinion continues 
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In Hughey vs. Sullivan (( 
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property or any rule of pleading 
fiy form of procedure, it ca 
nt of the jury or its pr 
udgment shall be 11 
f joint functions of eit! 
Fédéral Constitution, at | 
ommon law. It may be 
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visely or unwisely it has fixed tl 
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In Re Peterson, 253 U. S 
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an etmicient instrume 
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to which as British « 


was appointed to examine long 
disputed items, report thereot 


Chis 


the issues for the jury. 
In this case Judge | 
statement of what the Sever 
largely on the authority a 
the opinion, entitled: “Trial 
form of Civil Procedure,” by 
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judge. “Trial by jury” in such forn 
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In view of the doubt of tl 
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7 ABATEMENT OF LIQUOR NUISANCES UNDER THE 
VOLSTEAD ACT 


By Eusesio CHACON 


District Attorney, Trinidad, Colorado 


ril I Sas Uity, during the first week 
of May t current year, the writer of this 
article ¢ 1 casuall t o1 f the morn- 


axcxud y a O1lit Ul 
pers of that city, and his attention was ar- 
¢ ¢ em ot news 
~ a 8S | 
rk | t ge padlocks nineteen in 70 minutes 
c d Pr 
Federal Judge Knox, in padlock 
twenty-o! pi hibition proceed- 


ng nineteen places 
This is a good 


bartender,” 


we had just 
road-houses in our 

l s, in the state courts, 
of the National 
Act, at the suggestion of the Federal 


rested us, Decaust 


June issue of the 
1, there appeared a 
James Monroe 
which he suggests 
ht be possible to 
k the cor tionality of these Sections. The 
le is entitl llock Injunctions,” and it gave 
t is ably written, and 
, it is such an at- 
iandling to neutralize 
task of ana- 
yw have the satisfaction, 
ur conclusions, in op- 
vs. In what follows, 
1uthorities that up- 
1 our content In these cases, the objections 
wet eit that defendants had been de- 
cess of law, or 
( rig ( ial by jury, or 
id in nstance we recall, in addition to 
lef claimed that the 
provision. 
bold to say that, 
from a false 
22 and 23 at- 
criminal pro- 
Act, in our opinion, 
Reading Section 29, 
provide e penalties), together with Sec- 
ns dealing with the 


thoroug! rch. In fact 


to tne 





: 
the usual 


rmissible liquors, we see 
t tl é , foreseeing what rough 
Pr tion Law would have in certain 
f teeth in the statute. 
used on this feature, we 


the extra teet ery visible in Section 21, which 


t S, viz 1)—a public nuisance 
eping « lace to violate the 

2 Lintenan¢ said public nui- 

as rit 1 offense Sections 22 and 23 


letails of the procedure to abate 
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(2) 


the nuisance contained in (1), leaving subject 
to be dealt with in the ordinary courts of law. 

The cases of Mugler v. Kansas (123 U. S. 263, 
8 Sup. Ct. 273, 31 L. Ed. 205) and Eilenbecker v. 
U. S. (134 U.S. 31, 10 Sup. Ct. 424), said by Mr. 

Olmstead to be responsible for what he terms a 
novel doctrine—and it is not novel at all—will be 
presently noticed. We advisedly say that the doc- 
trine is not novel: lt is, as found in the Volstead 
Act, the application of an ancient principle to new 
conditions, arising from modern requirements and 
modern legislation. ‘In their last analyses, these 
cases simply mean, that it is perfectly lawful for a 
state to adopt, in the suppression of public nui- 
sances, so declared to be by statute, those same 
methods and remedies that were in use to suppress 
public nuisances that were such at common law. 
No one can find fault with this doctrine. No one 
will seriously question the authority of the legisla- 
ture to declare certain things, used in a certain 
unlawful way, by certain individuals who persist in 
breaking the law, to be public nuisances, and to 
provide the machinery for their suppression in 
equity. 

We have no quarrel with the doctrine, that 
equity has no jurisdiction to enjoin the commission 
of a crime, but that resort must be had to the 
criminal courts, which possess ample power to pun- 
ish and prevent it. But, where there is legislation 
to enjoin a public nuisance, which at the same time 
is declared to be a crime, the best considered cases 
uphold this jurisdiction. And even Missouri v. 
Uhric (14 Mo. App. 413) becomes consistent with 
this view when read in the light of later Missouri 
cases. See State ex rel v. Canty et al. (207 Mo. 
439, 105 S. W. 1078, 15 L. R. A. (n. s.) 747). 

As to the case of Carleton v. Rugg (149 Mass. 
550, 5 L. R. A., 195), which upheld the jurisdiction 
of the court of equity to suppress a liquor nuisance, 
of the kind we are here considering, and under leg- 
islation of the same class, we find that the courts 
of Massachusetts have seen no reason to modify 
their views, in more than thirty years; and so we 
learn of them speaking to the same effect in Chase 
v. Proprietors Revere House (232 Mass. 88, 122 N. 
E. 162). 

Mugler v. Kansas was a decision disposing of 
three distinct cases, wherein the same issues of con- 
stitutional law were involved. In the first two cases, 
Mugler had been criminally charged, in the state 
courts, with having sold, and having manufactured 
for sale, intoxicating liquors, contrary to the State 
statute. He was convicted; his convictions were 
affirmed by the State Supreme court (29 Kas. 252), 
and he brought the cases, by writ of error, to the 
Supreme Court of the United States. The third 
case, that of State ex rel, Tufts v. Ziebold and 
Hagelin, was a civil proceeding commenced in the 
state courts, to abate an alleged nuisance maintained 
by the defendants, in violation of the same state pro- 
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hibitory lav Che defendants attempt 


the case, by petition, t the Circuit 





United State thei was det 

then filed a transcript of the record i: 

States Circuit ( t, at ere the State 

in abatement, which v erruled, 

held for trial \n answel! filed, and, uy u 
I trial. \ a \ i ued,a l upt Issu¢ 

joined, after several at ments and stipulations, 

the case w: ubmitte ( n final hearing, the 


bill of the state was di , and the relief denied 


The State then br ug] t up the case by appe al to the 


Supreme Court of the 1 ted States. These three 
cases, involving the issues on constitutional 
law, were disposed of the Supreme Court as 
follows: It Lined tf two convictions of Mug 


ler, and reversed the Ziebold case, remanding it to 
the lower Court to ent cree accordingly, and 
in doing so it upheld the constitutionality of the 
law. It will be noted that the atute, a 
pioneer in this cla f legislation, den 
tical in language with the provisions of the Vol 
stead Act, » far as it related to the 
ceedings and ne rul nce to be abated In dis 


preme Co 
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Kansas st 
was almost i 


Injunction 


ctions to it, the Su 


posing of t 


thus expressed itself, at page 302, 8 Sup. Ct 





The state } ; 4] ty to prohibit the manufactur. 
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power to declare that ar kept mainta 1 for 
the illegal manufactur ] t such liquors, shall be 
deemed a mt nui nd. at the san e time to 
provide f I i 1 of the offender. On 
is a proceeding against t roperty used for den 
purposes, while the the r tl punishment f the 


offender 
Filenbecker et al., v. District Court, Plymouth 
County (134 10 Sup. Ct. 424) was a review, 
by writ of error, in the Supreine ¢ United 
States, of the judgment of the Iowa courts (69 Ia 
240, 28 N. W. 551), it rtain ce 
for violating an injunction, unde 
very similar t 
stead Act Phe mi tions as 
ality were ther: sed | examined, 


iy 3° 3 


ourt of the 


ntempt proceedings 
the state statute, 
and to the Vol 
to constitution 
ind the 
1 


same 


conclusions reached e Court sar (we quote 


from page 427, 10 Sup. ¢ 


If the ‘ that it 
proceeding in t eave t in equity to suppr the 
manufacture of int t rs which are by law 
hibited, and to te tl 1 vhich the tatute dé 
clares sucl I d ‘ nd 
that. so far . « ‘ " 1 it appears ¢ is that 
all the power the t ether at comm 1 
chancery, may l t perati tiv 
bodv for t eens : ing this objectionable 
trathe con 
the United S ling ‘ +} 
court 1 ( t t 







) , 
$20) aecides In Cc 


D. Missouri), was 


case in which the United States filed its bill. undet 
Sections 22 and 23 tle II, National Prohibitio1 
Act, to « t ( hen from mait tain 
ing a public nuisance on his premises, in violation 
of said Act. While the court, in that ca denied 


courts can reject, the con 
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Lewinsohn v. U.S. (C. C. A. 7/tl ir., 278 Fed. 42] 

1 been announced, sustaining the constitutiona 


of the law. It can hardly be e. 


the Nebraska Court was not a re ot this case and 


its import. The same may ( ( Fr... 
Xeinsenweber et al. (C. ¢ \ and. Cr 
led in January, 192 1 whi 

yheld the validity of that 
But we will advert to the é 
\s to the Nebraska case, we notice in it 


ICC is 
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ic 





total absence 
pages of printed matter. In fact, the only case 
tioned at all, is Mugler v. Kansas, supra 


for the sole 





purpose OI stating | ie 


preme ( 


case, the power of the Kansa yurt t 


ng nuisance, yet it was in 1 vise ncerned i! 


nor was there drawn before 


was presented in the Nebraska case 


learned court evidently m« 
previous paragraphs, that, tl 
he State 1 Nat 


wee! tne an¢ 
former being governments of neral reserved pow 


y 
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ers, and the latter a governt t delegated pow 
ers, the rules of constructio1 1 not be the same 
in the examination of laws of this character. 


althot the sov 
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ther words, that, 


ereign state to 
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is and equity court 

follow that the 

n, to the federal x 

true, and will har e denied, that th 
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same cours i en, under tl 
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National government is on delegat powe! 
only, limited and circumscribed in their pe. But 
it is likewise true, that whe ¢ ithin the orbi 
of those powers, Congress lopt statute substa! 
tiall it exists in the leg tior f a state 
adopts also the known and ttled « nstructi 


f that state. (Willis 


S ome ft 


decisi 


that, when Congress 
that tl 
put uy 
leral Supreme Court? 


t t, passed soon aft 
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state 


Statute, 1t Wi 


statute by the 
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d States District Cou the Omaha Dj 


squarel tates that the law i nstitutional. But 
I present 


difhculti at first giance 


aecision i 


of citation to authorities in its sever 


uurt of the United States sustained, in that 
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" 1d if 
lusively con- 
gers, in U. S. 

288 Fed. 
retet 


rcuit, handed 
nsohn v. U.S 
lat case Came 
ision, North- 
had there 
very Sec- 
ndant vio 
contempt 
carried the 
Passing on 
the Court 


pages 


} 


10U 


tion § 


heen de 
as briefly dis- 
uestion was 
‘ourt de- 
and In 

77, 41 
double 


denied 


on the strength of In re Debs (158 U. S. 564, 15 
Sup. Ct. 900, 39 L. Ed. 1092); In re Chapman, 
supra; Stead v. Fortner (255 Ill. 468, 99 N. E. 680) ; 
Mobile v. Louisville & Nashville Railroad Co. (84 
Ala. 155, 4. So. 106, 5 Am. St. Rep. 342.) 

We believe that much of the misunderstanding 
that has taken place in the consideration of this 
class of legislation, comes from failure to distinguish 
between property that has become a public nui 
sance, and property that is used and employed fot 
lawful purposes. The first is an outlaw, having no 
claim to privileges under the bill of rights; the 
latter safely comes within the circle of its pro 
visions. But even then, the sovereign power, wish 
ing to have the question of the public nuisance 
judicially determined in an orderly way, sends it to 
equity, to be dealt with there in the ways known to 
equity alone. 

And we are mistaken in the temper of our 
judiciary, if we think that, in the exercise of their 
chancery powers, they are going, with malice afore 
thought, to some harm or injustice to any per 
son. The peaceful and law-abiding citizen has 
nothing to fear at their hands: It is the trans- 
gressor, and he alone, who must feel the scalpel, 
when it is applied to the removal of a carbuncle in 
the social organism. We know that our prosecut 
ing officers, as a rule, have such high conception 
of the ethics of their calling and position that they 
will not bring a case into court unless it has great 
merit. We know also, that, if they were to be 
somewhat careless in this regard, the Chancellor 
himself, scanning the bill and affidavits, would 
throw it out of court in limine, if it did not state 
sufficient cause. And in this, they but follow that 
rule of action, in the premises, laid down for them 
so graphically by the Supreme Court of the United 
States in Mugler v. Kansas, supra, (8 Sup. Ct. 303), 
where it says: 


[he statutory direction that an injunction issue at the 

! he action is not to be construed as dis 

preliminary proof as is necessary to 

an injunction pending the suit. The court is not 

sue an injunction simply because one is asked, or be 

cause the charge is made that a common nuisance is main 

tained in violation of law. The statute leaves the court 

at libert » give effect to the principle that an injunctior 

l ‘ nted, except upon clear and satisfactory 

tnz exists 
Another ground for misunderstanding, we 
think, comes from the fact that many believe a 
legislative body has no power to declare that thing 
to be a common nuisance by statute, which was not 
such a common nuisance per se, at common law. 
But even this contention is now closed, by the 
words of the Court, immediately following the above 
quotation, in the same case: 
Here (says the court, 8 Sup. Ct. 303, supra), the fact 
be ascertained was not whether a place kept and mait 
purposes forbidden by the statute, was per se 


hat fact being conclusively determined by the 
but whet! he pl i st s so kept 
ut whether the place in question wa pt 


maintained 


And to the same effect and purpose are the 
vords of the court in U. S. v. Reisenweber (C. ¢ 
\.. 2nd. Cir., 288 Fed. 520) where, at page 524, it 


province of the legislative 
constitute a nuisance, and 
h was not one at commor 
D. C. 428, 50 L. R. A 
, 79 N. W. 138; State 
R. A. 402. And 
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inasmuch as the Eighteenth Amendment makes the trafh 
in intoxicating liquor r beverage purposes unlawful, w 
do not doubt the c itional power of Congress to enact 
that any place “where 1 g liquor is manufactured, 
sold, kept, or bartered in violation of this title, and all 
intoxicating liquor 1 property kept and used in main 
taining the same, is hereby declared to be a common 


ance’ « enwrided hy lay 
ance , aS provided D la W 





In a very recent case, that of Penapolis et al. v. 
U.S. (C. C.A., 5th Cir., 3 Fed. 2d. 722), the United 
States had filed a bill in chancery, in the District 
Court for the Eastern District of Louisiana, pray- 
ing the suppression of a common liquor nuisance, 
under the provisions of the Volstead Act. From 
a decree granting the prayer, and denying to le- 
fendants the right to occupy or use the premises in 
question, for a period of one year, they appealed to 
the Circuit Court of Appeals. They assigned, among 
other errors, that Section 22 was unconstitutional, 
because it denied them the right of trial by jury 
To this contention the court ruled adversely, saying, 
at page 723, of the report d case: 

The objection that sect 22 is unconstitutional be 
cause it denies the right of trial by jury, and authorizes 
in the first instance a suit in equity to abate a nuisance, 
is not well founded [The same objection was made in 
Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L.Ed 
205, to a like statute adopted by the state of Kansas. In 
that case it was said: “As to the objections that the statute 
makes no provision for a jury trial in cases like this, it 1s 
sufficient to say that such a mode trial is not required 


in suits in equity brought to abate a public nuisance, etc. 
” 


The statute having d the premises where in- 


toxicating liquor is kept t e a common nuisance, the 
government had the right t ite that nuisance by a suit 
in equity, notwithstanding it at the same time had the 


further right to resort to criminal prosecutions. It mi 
resort to either method, or th, at its discretion. In Re 
Debs, 158, U. S. 564, 15 Sup. Ct. 900, 39 L.Ed. 1092 
In the case of U. S. v. Schwartz (1 Fed. 2d., 
718) decided November, 1924, the United States had 
prayed for an injunction, in the United States Dis- 
trict Court for the District of Massachusetts, against 
one Benjamin Schwartz and Abraham Melamed. De 
fendants were tenant and landlord, respectively. 


ing a grocery store on 


Schwartz had been conducti 
the premises leased from Melamed, 
had been selling “moonshine,” that had been proven 
to contain 40-odd per cé¢ nt ol alcohol. The bill, as 
to Melamed, was dismissed, upon finding that he 
was an innocent party, and that he did not know 
anything about the unlawful acts of his tenant. As 
an injunction was granted, 
constitutionality of the law, 
f said report, had this to 


and there he 


and, in upholding t 
the court, at page 2. 


say: 
On the other this rt cannot adopt the conten 
tion of defendant’s counsel that the statute 1s unconstitu- 


tional. Reliance for this view is placed upon the opinion 
of Judge Woodrough in the United States v Lot 29, Block 
16, Highland Place, City of Omaha, 296 Fed. 729, filed 





March 7, 1924, in the Omaha Division of the District Court 
for the District of Nebraska The statute does not seem 
to this court to be open to the objections that Judge Wood 


found insuperable ry fact that Congress pt 
vided a double remedy against such nuisances, i 
them criminal misdemeanors and, if continuous and recur 
réfit, subject to abatement by equity proceedings, does not 
seem to involve any unconstitutional criminal jurisdictiot 
by a court of eqt Nuisances aré fot necessarily crimes 


Congress might, had seen ft,.have.provided.no.crim 
inal remedy whatever 


rough 
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WORK OF THE SECTIONS AT DETROIT MEETING 
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met informally 

for general 

a address by the 
f the Michigan Com- 
dur Transportation 
lis particular what 
4 discussion on 
ral members. This 
ling session, was an 
was so marked 

und probably will 


rs with which the 
-d and in which 


its members are interested, is so great that it can 
readily be understood why the attendance is 
increasing. The demand made for copies of the 
papers presented is too great to be met. 

A large number of new members were enrolled. 
The Section has no dues at all, and the only thing 
necessary to become enrolled as one of the Section 
is to be a member of the American Bar Association, 
and to request such enrollment. The officers and 
members of ‘the Council chosen for the ensuing 
year appear in the Directory of Officers of the 
Association, printed in the September and the 
present issue. 

E. A. ARMSTRONG, Secretary. 


Section of Legal Education 


The Section of Legal Education and Admis- 
sions to the Bar held its first session on the after- 
noon of Tuesday, September Ist. The meeting was 
called to order by the Secretary, John B. Sanborn, 
in the absence of the Chairman and the Vice Chair- 
man. It was announced that the Chairman, Silas 
H. Strawn, had been detained and could not reach 
Detroit until the following morning. After the ap- 
pointment of a Nominating Committee consisting 
of Henry Craig Jones of lowa, Theodore Francis 
Green, of Rhode Island, and George H. Smith, of 
Utah, the meeting adjourned until Wednesday 
morning at nine o’clock. 

At the second Mr. Strawn made a 
brief address reviewing the work of the section dut 
ing the past year. He stated that the officers of 
the section had been busy with two of its activites, 
namely, the classification and inspection of law 
schools and the bringing of the recommendations 
of the American Bar Association on the proper 
preparation for the bar, to the attention of prospec- 
tive law students. Less satisfactory progress, how- 
ever, is being made in the adoption of the standards 
recommended by the American Bar Association in 
the various states. He urged that the State Bar 
Associations, many of which have endorsed the 
standards of the American Bar Association, should 
continue their work in endeavoring to secure the 
formal adoption of these standards as far as pos- 
sible in the various states. He also suggested that 
complaints had come to the Council of a lowering 
of the general standard of practitioners at the Fed- 
eral Bar. This seems to have resulted from the 
influx of those who appear in bankruptcy and crim- 
inal cases, particularly in the defense of those 
charged with‘violation of the Volstead Act. He 
suggested that the Federal Courts should be urged 
to make an independent investigation of the char- 
acter and fitness of those before them, along the 
lines already used in New York and Illinois, where 
special committees are appointed to make such in- 


session, 


vestigations. 

Andrew A. Bruce, of Illinois, introduced a 
resolution along the lines suggested by the Chair- 
man and moved its adoption by the Section and 
that the Chairman be instructed to present it to the 


Bar Association for its approval. The resolution 
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was duly adopted and was also adopted by tl 
Association on the following d 
Robert McMurdy, of ; 
might be advisable to have robati | 
after admission to the bar so that the young prac 
titioner would be ag: uired to undergo an 
examination, particularly upon |! character, be 
fore being finally practice. He stated 
that it is frequently impossible to obtain the neces- 
sary information regarding an applicant for ad- 
mission to the bar, or ay happen that his char- 
acter is not formed sufficiently so that the exam- 
ining board can tell how he will meet the tempta 
tions to which he will be subjected in his practice. 
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Charles H. Hepl 
the consideration of 
the possibility of the pu 
devoted to the inter 
Admissions to the Bar, and 
visions of the Council 
The officers elected for the ensuing year appear 
in the Directory of Officers of the Association pub 
lished in the Septem he present issue 
mecretar| 


t \ 


L- 
suggested that 


nary peri 


suggested for 

and the Council, 

n of a journal to be 
Legal Education and 


-dited under the super- 


NBORN, 
Judicial Section 
Vice-Chairman ] 
the Judicial Secti 
Chairman of the 
The meeti 
+1 


throughout the untry nd great 


umes I. Allread reported fot 
Butler, 


present. 


Pierce 
to be 
attended by 
interest 


Just ce 
unable 
judges 
was 
manifested 

Judge Arthur J Federal District Judge 
in Detroit, made tl Idi f Welcome. This 
was responded to b ie acting chairman. 

Judge Mauric onahue, of the Sixth 
trict Federal ( DI read an intere 
and instructive paper o urts and Judges.” 

Judge Martin T. M yf the Federal Court 
of Appeals of the New \ District, read an able 
and well considered paper on “The Criminal Law 
in the U. S. C , 
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Secretary 


Bureau of Comparative Law 


Address of Chairman William W. Smithers 


is inaugurated 

re general recog- 
mnths. The in- 
substantial prog- 
ictical application 
vere scattered, ex- 


perimental and without any enthusiasm manifesting 
a definite doctrinal acceptance. However, from a 
general indifference and apathy we have seen 
emerge a constantly increasing interest and widen- 
ing effort. Legislative reference bureaus, compen- 
diums of world legislation and jurisprudence on 
special subjects, citation of decisions of courts of 
other nations in difficult cases involving new ques- 
tions, chairs of International Law and Comparative 
Law in many of our Universities and a vast in- 
crease in legal literature touching other lands all 
revealed the evolutionary progress, knowledge of 
which our JOURNAL, with its large circulation, has 
served to put upon the desk of the leading lawyers 
of our country. Then came the broadening in- 
fluence of the Great War and its ensuing increase 
of international relations. The field of private in- 
ternational law has in consequence acquired a prac- 
tical importance which cannot be ignored. Ameri 
can lawyers have at last recognized the imperative 
necessity of being able to deal intelligently with 
these new and multiple questions involving conflict 
or variation between our own laws and those of 
other lands. Interests of clients must be protected 
by wise counsel and intelligent practical guidance. 

Knowledge of the Common Law alone is no 
longer adequate. We have reached a sensible ap- 
preciation of this truth. It was implanted beyond 
future doubting last year by the epochal event of 
all legal history when we were the guests of the 
Bars of England, Scotland, Ireland and France. No 
man who went upon that happy pilgrimage will 
ever again be content to know only the Common 
Law. The Laws and jurisprudence of all other 
lands will have an unending interest for him. More- 
over, since our return we have realized with in- 
creasing sureness that our lawyers must rise to the 
professional consequence of our country having be- 
come the banker and the vendor of the whole world. 

A signal recognition of the situation is revealed 
in a resolution adopted in January last by the Ohio 
State Bar Association and the appointment of a 
Committee to study “the questions and problems 
involved in the practice of foreign and international 
private law” and to cooperate with this Bureau and 
other bodies engaged in their study or promotion. 
The professional distinction of the committee ap- 
pointed leaves no doubt about the importance at- 
tached to the subject. 

There was also significant action taken last 
winter within the membership of this Bureau. 

At the 1924 meeting, as if in anticipation but 
really because our work had already reached a point 
calling for sectional cooperation, there was asked 
and granted permission to form a branch in New 
York. This was taken up in conjunction with a 
committee of the New York Bar Association. At 
the first joint meeting the broader phase of interest 
was indicated by a communication from the Societe 
de Legislation Comparée of France suggesting 
affiliation in some form. The whole subject was 
thoroughly considered and upon the recommenda- 
tion of a committee composed of members of this 
Bureau it was decided that the subject had become 
so enlarged that two distinct fields—the educational 
and the practical—ought to be provided for. In 
consequence it was determined not to form a New 
York branch but to leave the academic or scholarly 
field to this Bureau as heretofore with its great 
educational opportunity through the JouRNAL, and to 
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form a new organization to meet the practical needs of which A. C. Paul of Minneay 
of the present relation of the profession to the field thereupon appointed. 
of private international law [This was done by The section approved the 


forming the American Foreign Law Association, for the Copyright of Designs, 


membership in which was immediately sought a any original conception in re 
large number of our American lawyers identified tured product for the purpose 
with affairs involving foreign laws. ‘This associa surface or other decoration, 

tion is destined to prove of great advantage to our instead of patented. This measur: 
country by its recommendations to government consideration for many years, ha 

along treaty lines tending to eliminate conflict of duced in Congress in final forn 

laws, and also to commerce especially by cooperat needed reform and a great im] 

ing with leading bankers and transportation enter- present law. 

prises to secure documentary uniformity. In addi The so-called Perkins bill, 

tion the members are classified as to languages and right statutes and providing th 

laws of specific countries and so strictly regulated enter the International Copyright 

as to ethics that interests of the clients will be Convention), was considered 

safeguarded. The formation of this Association provoked much difference of opi 

was also participated in by the Federal Department terests are trying to reconcil 

of Commerce and much aid and encouragement was views, with the probability that 

received from the Section of Legal Information ot introduced at the next session of ¢ 

the Division of Commercial Laws. This Depart the circumstances the section tool 

ment has for several years recognized the impor A committee on copyright 

tance of our work and has ably and intelligently pointed to co-operate with the « 

supplemented it by issuing valuable Bulletins giv egress and render such assistan 

ing details of legislation of which our limited JouRNAI sible. 

space in the April number each year permits us As a result of the meeting 

to print only the titles. With these encouraging in London last year contacts wet 

efforts of our own government and the work of the later with various foreign groups 

long established societies in England, France and protection of what is called on 

Holland, coupled with the actively aroused interest dustrial property,” embracing 

throughout our National and State Bar Associa trade marks, unfair competition 

tions, we have cause to believe that our timid, tenta order to keep up these contact t [ 
tive and humble but persistent and hopeful efforts pointed a committee on “Internati nal opera 
since 1908 have at last achieved a lasting place fot tion,” whose duty is to keep in « imunication and 


Comparative Law in this country collaborate with foreign groups, to inform itsell 


of proposals and developments in toreign law s 
, . ts that ideas can be interchanged to promote uniform 
Section of Patent, ] rade Mark and ity of legislation with respect to industrial property, 
y -_. , in short, to function in the international field ol 
Copy right Law industrial property similarly to the commi 
The meeting of the Section of Patent, de on uniform state laws. 
Mark and Copyright Law of the American Bar As The report of the committ 
sociation, was held at Cass Technical High School patent law was discussed at lengt 
in Detroit, on September 1, 1925. There was an _ cedes that the present practice i 
unusually large attendance. In the past sometimes and expensive, but opinions | 
not more than a dozen or so of the faithful have remedies. This committee ad 
gathered together, but this year there were perhaps cutting down in number of appe 
a hundred present and much interest was displayed including abolition of appeals 
in the proceedings. Office to the Court of Appeals 
The Chairman of the Committee on Trade Columbia, recommending as a 
Mark Law reported that the revision of the Federal equity as now provided in R. S 
trade mark acts undertaken by the committee and  sych_ proceedings that the re 
endorsed at the last session by the Association, had (Office shall be admissible in « 
been introduced into Congress, that hearings had supplemented by additional test 
been had by a joint session of the Senate and Hous¢ The committee recommen 
committees on patents and the bill favorably re- the Commissioner of Patents f1 
ported by the Senate co ttee. The congestion jn-Chief in interference cases b 
in the short session of Congress prevented its fur the decision of the Board of 
ther consideration. Since the bill has received sub- final except by a procedure anal 
stantially unanimous professional endorsement, the ind that the time limit for responses to the action 
committee reported that its passage may be ex- by the Examiner, including a Board 
pected at the next session of Congress. and to the Commissioner, be 
The committee asked to be discharged, in view year to six months. The secti 
of the fact that its duties had extended over a_ step toward simplified procedure 
period of five years, that its function was to draft of reducing the number of app: 
an acceptable measure, and this had been ac- spirited discussion the recomn 
complished. It was suggested that there be a new committee were adopted and, if 
committee to follow, through Congress, this and will greatly speed up and simp! 
other bills of interest to the section and work to unbelievably complicated and 


| TV? 
secure their passage. A committee on legislation 
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eigners, a commerce which was confined within very 
narrow limits. Amusing, too, is the frequency with 
which a few litigious individuals appear and reappear 
in court. So far as the general reader is concerned, 
he will hardly care to read through from cover to 
cover, but taken in small doses, in the manner in which 
one reads Pepys’ Diary, it is most interesting. 

The Institute of Comparative Law of the Univer- 
sity of Lyons is continuing to render valuable service 
to those interested in comparative law. One of its most 
recent publications is the first volume of a series to 
translation into French, of the Russian 
Soviet codes. The present one includes the Code of 
Family Law and the Civil Code. The translators are 
M. Jules Patouillet and M. Raoul Dufour. 


contain the 


Another book dealing with foreign law is An Out- 
line of Chinese Civil Law, by Robert T. Bryan, Jr. 
(Shanghai: The Commercial Press. Pp. vi 92.) There 
are four chapters dealing with sources of the law, fam- 
ily law, civil and commercial law, and constitutional 
law. In view of the brief compass of the book it is 
clear that it can be no more than the barest outline. 
Footnote references to cases and to articles in periodi- 
cals, as well as to other books, however, open the way 
to more minute study. For those mainly interested in 
seeing how a civilized nation of wholly different tradi- 
tions from our own looks at its legal problems it may 
well be that a quick, sweeping survey of this sort is 
more useful than an examination of the minutize from 
which the controlling principles must be induced. 

The Oxford University Press, American Branch, 
is publishing in pamphlet form a lecture on Legal 
Personality, by W. M. Geldart (pp. 23, $0.50), which 
originally appeared in the Law Quarterly Review in 
1911. While the cases specifically referred to are all 
British, the writers mentioned are world-wide, and in 
the few pages covered there is an examination of the 
fundamental nature of personality (especially of cor- 
porate personality) which is as useful to the American 
as to the English reader. 

E. W. PuTTKAMMER. 

Men and Policies. By Elihu Root. Harvard Uni- 
versity Press, 1924. $5.00. This is one of several 
volumes containing the addresses and state papers of 
Mr. Root during his period of public service and the 
subsequent years of his active life. The volumes taken 
together afford a striking demonstration of the variety 
of the interests of the author, the scope of his powers 
and the zeal of his citizenship. The volume under 
review is perhaps the most significant of all. It is 
divided into three parts. The first has to do with the 
lives, character and services to the nation of eight 
Americans, including Alexander Hamilton, Abraham 


Lincoln, Thedore Roosevelt, Grover Cleveland and 





672 \MERICAN Bar ASSOCIATION JOURNAL 


Robert Bacon, among the statesmen; Andrew Carnegie for a Restatement of Substantive Lay 
in the world of business and philanthropy; James Rus- in many quarters as a dream impossible 
sell Lowell in the sphere of letters, and Joseph H It was doomed to failure if the leaders « 
Choate, the lawyer. The second part contains certain without faith in its success. In this 
notable addresses upon subjects related to the law, in- a note of practical optimism which wa 
cluding the Constitution, legal education and the pro- ful than any definite assurances sugge 
he Substantive Law to confidence which could have been 


posal for the Restatement of t g1 
be made by the American Law Institute. The third admirably designed to hearten the la 
part relates to the war and the great world problems _ task. 

following its termination, including addresses and writ The addresses in the third part of the 
ings upon the League of Nations, the Codification of to do with the war and the readjustm« 
International Law and the Permanent Court of Inter- are too serious in character and too elab 


I 
\J 


national Justice. of brief review Che addresses of 
these great subjects are of particular valu 
embody the ripened opinion of a statesma 
and varied experience in public life, wl 
from the restraints of official position, ( 


The memorial address upon Theodore Roosevelt, 
with which the volume opens, is a carefully prepared 
review of the character, talents and contribution to 
his time of “this very great man,” as he terms him, 
but with some reference to the “trifling defects of 
his great virtues” and to his “little foibles.” In view 
of the intimate association of the two men in both 
public and private affairs, it is of inestimable value and 
interest as a contribution to the contemporary judg- 
ment of the champion of the strenuous life. The por- 
tion of the address devoted to the influence of Roose- 
velt upon his time in the life of civilization is most 
impressive. It is of interest to note the repeated state- 
ment that Mr. Roosevelt was the most hospitable to 
advice of any man that the writer had ever known, 
an estimate which will afford both surprise and en- 
lightenment to many readers. 

The London address upon the occasion 
dedication of Saint Gaudens’ statue of Lincoln chal 
lenges our admiration for its high diplomacy, effective 
beyond any effort yet made to bring to the British 
mind an understanding of Lincoln, and to inspire in 
the British heart a veneration for him and a pride in 
him as a son of the Anglo-Saxon race. 

The address upon Alexander Hamilton is one of 
the most eloquent, written in a spirit of the warmest dt Peantion cn, lataittena Lan 
admiration of a man whom he characterizes as the ward Hall, M. A., Eighth Edition, Ed 
greatest teacher of the art of self-government in the frigging CB. FE. K C.. LL. D.. Oxf 
history of the world. He concludes his tribute with pres; 1924: pp. xivit + 952: $ / 
the striking statement that “if there had been BS tecnational we on Ramet ines Secure 
Hamilton, there probably would have been no Lincoln, ties. its stimulati i 
because there would have been no Union for Lincoln and tes incusahiy Gettin cations Fi 
to eave. : : ‘ these, in spite of the second, it has 

he reference to the less known Robert Bacon IS one treatise in the English language to w! 
a really beautiful tribute to a fine American of a type aj] others students have been referred 
which must be admired by all and may well be emu- nating discussions of the problems 
lated in particular by the university men of our country The seventh edition. issued in 

Upon the whole these addresses on Some Ameri- of course, the original text, and f 
cans constitute not only a valuable contribution to lit as much value as ever. It also 


—_ . ; e , recnects od le \f > ‘casion: ] : 
erature, in many respects models of the occasional j tes and interpolations by the e 


candor his theories and his conclusions 
international questions of such solemn im; 
Upon the whole the book breathes 
sane optimism as to the future of our count 
in her institutions and of confidence of her 
asserts that the standard of public and off 
and integrity is today far better than 
century ago, that the interest of the peo 
and public affairs is far greater and more ¢ 
that there has been on the whole a great 
the art of self-government. Mr. Root aff 
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address, but take on their greatest importance as an srepared the present edition. and 
urge to the English-speaking world to : better under te. Be 2 20 trol wl 
standing and a deeper appreciation of the character » Desfere. reflects ated’ af item 
and strength of men be in varying degrees con on Ses ee a 
tributed so much to their periods in American history and Preface and the incurably Briti 
The addresses upon the law and allied subjects the original has thereby been inte: 
exhibit the same breadth of view, sanity of judgment hysteria of 1917 in large measure 
and high ideals which have brought such distinction Report of the Committee appointed 
to Mr. Root in his profession. There is no hint that Government on alleged atrocities in B 
success at bar is related to money making but given as the last word on that sul 
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always to the development of talents and character the widespread revision of judgmer 
through service, always with the public interest at which has taken place since 1917. 
heart. of belligerent rights at sea is explai 
The address at the first meeting of the American ingly as ever in terms of the principli 
Institute at Washington made a profound impression the expense of the rules, in terms of tl 
upon lawyers and laymen at the time. The movement of the law at the expense of its pré 
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PirMaANn B. Porter. 

University of Wisconsin. 

The Principles of Corporation Law, by William 
W. Cook, of the New York Bar, Author of Cook on 
Corporations; The Lawyers Club, University of 
Michigan, Ann Arbor, Michigan, 1925; pp. 815; $2.50. 

While the pri.ilege or rather usurpation ac- 
corded Margot Asquith of reviewing her own book 
may perhaps not be quite the appropriate thing in 
extra-memoir circles, nevertheless Mr. Cook’s pref- 
ace, at once his platform and his confession of faith, 
deserves quotation in entirety here, both for its 
model brevity and for its succinctly stated aims 
He says: ; 

“This Book is an experiment to condense, 
simplify and clarify the law, for the use of the 
lawyer, law student and layman. 

“In an article published in the Michigan Law 
Journal in February, 1923, on the ‘Law Book of 
the Future,’ I proposed a new type of text-book, 
stating general principles with a few applications, 
and with foot-note references to elaborate text- 
books and to the decisions of the Supreme Court 
of the United States. This book has been written 
on that theory, the references being chiefly to the 
eighth edition of the author’s six-volume work on 
corporation law, and to the decisions of the Su 
preme Court. References to very recent decisions 
are also added.” 

This “new type of text-book”, in the main, 
follows out successfully the author’s method and 
purpose. It is indeed a full statement of the law 
as applied to the constantly enlarging field of cor 
porate activity. The text is concise; the foot-notes 
are reduced to an almost unbelievable minimum. 
The style is readable and scholarly. The definitions 
are very good. The twenty-five chapter heads and 
detailed sub-lying analyses are well done. The con- 
joined Table of Cases is thorough and compre 
hensive; as is also the General Index. The book 
itself is bound in flexible and usable form; its thin 
paper makes it far from bulky. All told, mechan 
ically and essentially, this is a work of admirable 
legal writing. 

It is based, necessarily of course, on the 
author’s earlier and more elaborate work, yet has 
a distinctiveness all its own. Mr. Cook seems to 
allow himself more freedom here. The mellowness 
of ever ripened wealth of legal experience finds its 
seasoned expression in such a proper outlet. Mr. 
Cook states his own reasoned views; he does not 
merely collect and enumerate the multitudinous de 
cisions. The book is the literary child of his legal 
senescence. And by the same token his most cher- 
ished ; upon it he has taken the greatest pains. The 
result is no mean accomplishment. 

Ws. S. MiopLe10N 

Harrisburg, Penna. 


The ghost of John Austin still stalks the stage 
of our jurisprudence. The terrific attacks which it 
has withstood from the time of Sir Henry Maine 
to that of Harold Laski have indeed made it some- 
what paler, but it still exerts a profound influence 
on our legal philosophy. If one were to desire 
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proof of this influence, he could hardly do better 
than to read the Fundamental Concepts of Public Law 
(Macmillan, N. Y., 1924. $4.00) by W. W. Wil- 
loughby. The aim of the author is to study the 
decisions of the courts on questions of public juris 
prudence in order to discover how closely they fol- 
low a consistent system of deductive philosophy. 
Professor Willoughby has again proved the in- 
genuity and consistency of his political theory, and 
has stated his views with exceptional clearness 
The whole argument, of course, centers around the 
concept of sovereignty, and in this portion of the 
book the author follows very closely the modifica 

tions of Austin’s theory which he had previously 
elaborated in his work on the Nature of the State 
The investigation of the decisions of the courts, 
however, is entirely new, and in many respects the 
last portion of the book is more interesting than the 
first. The topics covered are mostly those of inte 

national law, public or private, and a few questions 
of constitutional law; especially due process, taxa 

tion, and the suability of the state. This examina 

tion of judicial decisions reveals that the courts, 
with a few notable exceptions, have followed a very 
consistent line of legal development, even in the 
domain of public law. Whether this is because of 
the inherent strength of the judicial process, or be 

cause both the courts and Professor Willoughby 
have followed the tenets of Austin, it is obviously 
impossible to say. It is evident, however, that there 
is a real danger in this type of investigation. The 
investigator who is expecting to find a certain result 
may honestly discover it whether it really exists or 
not. Until the social sciences have developed more 


exact means of measurement, it 


hazardous to test any theory by this method 
University of Chicago. Rop L. Mort 
The “Machine” abolished by ‘ P. Clark, M. D 
New York: Putnam, Pp. xvi, 196. $1.50. Here is 
another of the many books dealit vith our systen 
of government which sees our diffi ( 1 short 


» thing needful 


will remove 


comings only in the terms of the 
the one change which ex propri 
all ills and produce a final state of governmental 
perfection. The panacea here offered is at least 

novel one. Our troubles are all due to the system 
of party government and the resultant indifference 


of voters. Let our voters be united in groups of 
about 200, chosen by lot. Let them meet and 
choose a wise man to represent them urn every 


thing over to these wise men, and presto, the thing 
is done and all is well, or, as the author more beau 
tifully puts it, then will Democracy clothe itself 








with the purple habiliments of Caucus and Conven 
tion and wield their very sceptre The book is 
called a second edition. The care with which re 
vision has proceeded is indicated by the t that 
United States senators are still spoken of as being 
elected by state legislatures. 

Of indirect significance to the legal profession are 
two new translations of the writings of Dr. Sigmund 
Freud, Group Psychology and the Analysis of the Ea 
(pp. 134 $2.00) and Beyond tl leasure Principle 
(pp. 90 $1.50). Both are published by Boni & 


Liveright. The former. more es] ecially than the latter, 
will perhaps further that form of applied psychology 
so effectively urged on trial lawvers nsi 
“On the Witness Stand.” E 


CRIMINAL JUSTICE IN AMERICA 


Present Conditions Historically Considered” 


By Hon. Herpert S. Habe 


Chancellor of Washington Unive 


speakers on this program that there is little, I fear, 

that I can add that is new or interesting. I will, 
however, endeavor to state facts and conclusions rather 
than indulge in discussions of general principles 
or theories of reform in the criminal law 

During the course of the last national campaign, 
one of the leading Chicago newspapers directed its 
reporters to make inquiries of representative citizens 
as to what they regarded as the most important public 
question. Three out of every five answered that the 
most important public question in this country was 
how to secure a better enforcement of our criminal 
laws. These answers would seem to express the gen- 
eral public feeling. Civic and professional organiza- 
tions throughout the country are giving this question 
special consideration and it is unusual to find a maga- 


q O much has been said and well said by the previous 


*One of the series of five lectures 
delivered before the Bar Associat 
of 1925. The previous lectures have 


n “Criminal Justice in America” 
St. Louis during the early part 


ared in the Journal 





rsity, St. Louis 


zine or a newspaper without some ervations on the 
subject. Three years ago the American Bar Associa- 
tion appointed a special committee to investigate and 
report as to conditions affecting law enforcement, of 
which committee Governor Whitman and Judge Kav 
anaugh, who have spoken in this course of lectures 
are members. This Committee investigated conditions 
in this country, and in England and France, and the 


contribu 
\mericat! 


two reports submitted constitute valuable 


tions to this discussion. Two years ago the 


Law Institute appointed a Committee, of which I was 
a member, to investigate and report as to the defects 
in the administration of criminal justice. This report 


will be made public at the coming meetin; 
stitute, next May. And in view of the f 
majority of the Committee felt that tl 

be largely confined to such matters as rel 
advisability of a restatement of the crim 
can give you tonight some of the facts | 
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a considerable number. So I give it as my carefully 
considered judgment that our system of apprehending 
and prosecuting those who commit major crimes is only 
about ten per cent efficient; that as to all offenders 
it is only about five per cent efficient; that of those 
apprehended and indicted for major offenses it is only 
from 25 to 30 per cent efficient; and that of those 
actually tried for major offenses, it is not over 50 per 
cent efficient. Those who have to deal with problems 
of business, finance, transportation, science or educa- 
tion can perhaps the better understand what these 
figures mean, if they will consider what would be the 
result in other enterprises or occupations, if 
the percentage of efficiency ran from 5 to 50 per cent. 
We should all of us stop to consider as to how long 
organized society can continue to exist depending as 
it does for the protection of life and property upon a 
system that is from 50 to 95 per cent inefficient. 

When we consider that no such condition 
approximating ours exists in other civilized countries, 
we may wel! ask what are the causes, for the question 
must be asked in the plural, of this condition here 
The causes are numerous, including inadequate and 
inefficient police departments, inefficient prosecuting 
officers, poor judicial systems, and lack of coordination 
between examining magistrates, police prosecutors and 
trial courts, indifference of juries to their public duties, 
easy going public attitude towards crime, sentimental 
and emotional pardon and paroles, our division into 
forty-eight different trial jurisdictions with the oppor- 
tunities thus offered for escape of defendants and of 
witnesses, multiplicity of regulatory laws not supported 
by strong public opinion, and many other causes more 
or less important. But the principal influence that makes 
for an inefficient administration of justice in my opinion 
is our cumbersome, archaic and ineffective system of 
criminal procedure with the glorification of technicality 
and formalism which it fosters and maintains. The 
effect of this system with its apparently inevitable de- 
lays and defects of justice is also to create a flabby 
as compared with a stern and vigorous sense of justice 
on the part of public officials and the public generally. 

Lest I may seem to place too much emphasis on 
one conceded defect, let me briefly state to you some 
of the advantages that one charged with crime under 
this system has over society when an effort is made 
to enforce its laws: 

1. The defendant can insist on a speedy and 
public trial and profit by denial of this right. While 
the state may wrge a public trial, it has no means to 
enforce it. 

2. The defendant must be advised as to the na- 
ture and the cause of the charge against him. The 
state has no right to be advised as to the nature of the 
defense 

3. The defendant may change his defense during 
the trial, but the state cannot amend the indictment or 
information except in matters of form and even this 
right does not exist in a number of states. 

4. The defendant must be given a list of the 
state’s witnesses before trial, but the state has no right 
to know of the witnesses for the defense 

5. The defendant has the right to require the 
state to present its case in preliminary hearing, but the 
state has no right to require the defense to be shown 

6. The defendant has the right to disqualify by 
affidavit the examining magistrate. Generally the state 
has no such right. 

7. The defendant may challenge the members of 
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the grand jury for cause, but this right is not generally 
enjoyed by the state. 

8. The defendant can ask for change of venue to 
another county on the ground of public prejudice, but 
with few exceptions the state cannot do so. 

9. The defendant may disqualify the trial judge 
by affidavits alleging prejudic the state with few 
exceptions cannot 

10. In practically every state the defendant has 
more peremptory challenges as against the trial jury 
than has the state 

11. The defendant may employ as many lawyers 
as he is able to hire, but the prosecution in many 
states cannot have special counsel 

12. The defendant may comment upon the failure 
of any state witness to testify, but the state cannot 


444 


comment on defendant’s failure to testify 

13. The state’s witnesses may be cross <xamined 
without limit, while in many states the defendant can 
be cross examined only as to matters testified to on 
direct examination 

14. The defendant generally is accorded the right 
to take depositions of witnesses, but generally the state 
does not possess the same right. 

15. The defendant can use a transcript of the 
record of preliminary hearings or coroner's inquest 
testimony, but the state except under special circum 
stances cannot do so 

16. The defendant is presumed to be innocent 
and may be acquitted on reasonable doubt as to crim 
inal intent even when the act is proved or admitted ; 
the state must prove guilt beyond reasonable doubt 

17. A defendant pleading insanity is not required 
to show it beyond reasonable doubt, but only by a 
preponderance of testimony, and in some states if a 
reasonable doubt exists as to the defendant’s sanity he 
must be acquitted on the ground of insanity 

18. The defendant has full right to appeal from 
all adverse rulings during the trial and from the verdict 
of guilty. The state has no right to appeal from a 
verdict of not guilty, and only in a limited number of 
states can it have the rulings of the trial court upon 
questions of law reviewed, and then only as a precedent 
for other cases 

19. The defendant may plead former jeopardy if 
the state’s case fails through any mischance, such as 
absence of a witness; but the state, except in excep 
tional cases. cannot show previous convictions of the 
defendant except to impeach his testimony 

20. The defendant in many states can prosecute 
an appeal at public expense, while the state rarely 
collects costs from defendant even when the convic 
tion is affirmed 

21. The defendant may ask for reversal of con- 
viction on any grounds, including severity of punish- 
ment imposed, but the state cannot on appeal ask that 
the punishment be increased, as is the practice in Eng 
land. 

22. A defendant convicted of crime usually has 
the right to a hearing as to his sanity after conviction, 
though the state cannot ask for the re-opening of a 
case where defendant has been acquitted on the plea 
of insanity even though it is prepared to show that the 
defendant has regained his reason. 

23. If all other advantages and methods of which 
the defendant can avail himself fail to prevent convic- 
tion and punishment, he may ask the Governor or par- 
doning board for reduction of sentence, parole, or par- 








don, and as shown by the record of almost every st 
he secures such clemency in far too many cases 
From this statement of the comparative rights 


the state and of the defendants it is evident that 
are not disposed to be unduly severe wit se chars 
with violations of the law. 

In answer to this somewhat extet 
tages that the defendant enjoys, the que 








asked as to what one of the rules of our criminal pr 
cedure I would change. And this question emphasi 
the real subject of my remarks tonight, viz., the 
torical reasons for our present system of crimina 
cedure and as to whether those reasons now exist 

It is fundamental to any system of criminal pt 
cedure that one should be advised of the nature 
the cause of the accusation against hi You wil 
recall, that is I hope you will all recall, the striking 
statement of this principle of the Roman law tound 
in the Biblical account of the tria f Paul het 
probably never was any sufficient reason for our ol 
common law form of indictment, a1 f there was, 
certainly does not exist today. Its verbiage is to 
ascribed to the natural tendency of all systems ol 
jurisprudence, except the criminal law in this country, 
to begin with elaborate formalism and complexity and 
gradually develop into simplicity and directness 
Further, in all common sense and fairness, should it 
not be sufficient, as it is in England today, to advise 
defendant that he is charged with murder or robber) 
specifying the person killed or 1 the tir 
and place 

And why in all common sense and fairness 
should a defendant not be required to answer a criminal 
charge by disclosing his defense Che defendant has 
the right to see a list of the wistnesses against him. Wh 
should the prosecution not have the same right to set 
the list of the witnesses who will testify in his favor’ 
The defendant should, of course, have a right to a 


public and speedy trial, but the state should impos¢ 
upon the trial courts the duty of enforcing a speedy 
trial in case the defendant, as is usually the case, seeks 
to avoid it. The defendant should of course have a 
right to be represented by counsel, but the 
such representation are a matter that mig 
subject to rigorous professional and judicial regulatio1 
Public opinion within the profession should justify and 
sustain such a limitation of this right as would pt 
mote rather than defeat the ends of justice 

The right of a defendant to be presumed int 
cent and not subject to conviction unless shown 


methods of 





well be mad 


be guilty beyond a reasonable doubt, would seem 
be so thoroughly imbedded in jurisprudence as 
not to be open to question. But this rule was de 
vised in a time of tyranny a ppression whet 
most important prosecutions were political, w! 
nearly two hundred offenses were punishable 
death, and it does not obtai the law of the 
European countries and was not found in the Rot 
law. Today in the ordinary criminal case, after the 
police, the coroner’s jury (if it is a homicide case) 
examining magistrate, the prosecuting officer and the 
grand jury (usually composed of twelve men) h 
declared on their oaths, after investigation, that a cr1 


has been committed and the defendant 1s guilty o 
it is almost an insult to intelligence to assert with the 
force and reiteration usual in criminal trials that 
defendant must be presumed to be innocent of 
offense charged If he is presumed to be innocent 
why is he prosecuted? In a system founded on log 
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tions the jury were made the judges both of the law 


ent umpti as it has developed in and the facts. 
é n is far more than a statement as Further, as a result of the same concern as to 
ards That the prosecution should Official oppression and for the further purpose of de- 
clearly and satisfactorily, is a Velopimg a system of criminal jurisprudence of our 
ut the assertion that it is OW", the defendant was given an almost unlimited 
, e guilty men should escape than right of appeal to an appellate court although no such 


right had existed in the English practice. The condi- 


ne innocent man be punished is a sentimental ; ; ane . 
f antat af Rimes ainda * on which resulted in the limiting of the authority of 

5» the trial judge and in giving the defendant unlimited 
; two guilty escape than that one right of appeal have of course long since ceased to 
c mo exist. And in so far as the authority of the trial judge 
der nt must be con- js concerned we should abandon the American innova- 
( esses against him is another tion and go back to the original conception of what 
f e of monarchial tyranny and constituted trial by jury. Upon this point Professor 


Thayer, in his well known Treatise on Evidence, says: 
“Trial by jury in a form which would withhold from 
the jury the assistance of the court in dealing with 


ther, the right of the state to the facts, is not trial by jury in any historic sense of 
e the 1 f needed witnesses should be made _ the term.” The limitation upon the power and author- 
shiert o ween the different states giving A of the trial judge as a dominating and directing 
e right of ext tion of a fugitive witness; and this uence in the conduct of the case, while general in 
hould ecured by our National Govern- the State courts, has never existed in the federal courts 
: ea i eae , _ And the more effective administration of justice in 
; he a states. and for itself through treaty , . : 
t tes, and for it through trea 
yeas? ~ those tribunals as compared with the state courts is 
foreign « ries. It is a reflection both upon : a Pag in 
7? hould | bl largely to be attributed, in my opinion, to this fact. 
\ ‘ } ~ nz \"\ mecsces <ric 1 e adie rie . - . . 
Ww anc aS UIA WIKhCeN Cae oS as Thus, when we consider the rules of our criminal 
le the + W1cTIC¢ ieht heco 1 r > - . 
» Geteat the ¢ t justice by becoming fugitives procedure we find that the extended and archaic form 
) m serv on lands of our indictments, the presumption of innocence after 
otetes 1 erttness mf : oem : , : a ee 
[he rig dant witness not to be com- fyi] investigation and indictment, the strict rule of con- 
pelled to testify to that which might incriminate him frontation, the right against self incrimination and 
s been broad ider our American decisions, and jmmunity from comment for failure to testify, were 
f } long mce ce: . awic . . i - mt 
easons e have long since ceased to exist. established as a part of our system of criminal pro- 
, p to the latte t the 17th century a defendant cedure as the result of conditions existing in England 
“ England was required to submit to an examination two hundred years ago which never have obtained and 
, 1 torture wa nkly resorted to to compel him to do not obtain in this country today. And we further 
Sf z “Aaa ‘0s ¢ 2 4h, ew ’ ie é : ° . 
Dut in the ution of 1688 this was changed. see that the law limiting the authority of the trial judge 
the interests of justice and in imitation of the rule and giving to the defendant unlimited right of appeal 
f the civil la ich disqualified an interested party was due to conditions existing in this country or 


a witness t efendant was denied the right to 
ng denied the right to testify it 
rness provided, of course, that 
commented upon. 
right to testify, but 


tay 
idl 


t should not be 





longer the accused the 


a 
ture and 


imagined to exist which have long since ceased to 
obtain. While I would limit rather than abolish the 
right of appeal, the restoration of the trial judge to a 
position of authority is manifestly advisable. 

Our jury system is subjected to much criticism 


keep the other provision which went with that and some even advocate its abolition. But it is a part 
: il and g immunity mm comment for his of our civilization and political system as well as 
ulure to do so us a rule which at its inception our jurisprudence and it serves the essential pur- 


$ a protes nst tor in the interests of pose of giving the people a part in the admin- 
e has 1 ne one « the most effective jstration of justice. But the reasons for the 
ls f tecti f the guilty. What could jury system as first established have long since 
ore log ensible than to ask the defendant, ceased. Originally the jurors were selected on account 
knows ut the facts than any one else, of their knowledge of the offense and for that reason 
it he has t rbout them; and if he will not dis- they had to be chosen from the vicinage of the crime 
se what | why should not the state have the As they decided more as witnesses than as triers of 
ght to comment upon his failure to do so? fact, unanimity was considered essential. All this has 
All the are inheritances from conditions changed. In the Roman law the jurors were always 
= that existed ir gland in the 17th and early part of triers of fact and a majority verdict was sufficient 
‘ 18th centu But the two rules of our criminal Public opinion and public interests now favor, I be- 
edure that most effectively to defeat a proper lieve, an abandonment of the rule of unanimity, except 
strat stice are rules which were devel- in capital cases, and juries of less than twelve for minor 
: in $ ry, the reasons for which also no_ offenses should be provided for. Equally important, 
ger exist ving the Revolutionary War and however, is the need of raising the standard of the 
establishn f our government, in the concern individual jurymen. In only 12 of our 48 states are 
then existed to official oppression, the trial there requirements calculated to secure jurors who 
es wert time to time deprived of the right are representatives of the most intelligent and re- 
minate ect the trial of a criminal case, as sponsible elements of our citizenship. In 36 states 
have a e in England. The trial judges there are no educational or property qualifications 
: st states were made mere moderators, with the for jurymen 
t t t y (usually in writing) upon the There exists on the part of those who have given 
tates, notwithstanding such instruc- a careful consideration to this subject a general agree- 












































































































































678 
ment as to the advisability of most of these 
suggested changes in our criminal procedure. Why, 
then, are they not adopted? Why should we not re- 
gard our criminal procedure as a matter of social 
engineering and judge it by the results that it pro- 
duces? In view of the historical facts, is it not clear 
that we are trying to use an eighteenth century machine 
to deal with a twentieth century problem? In com- 
merce, finance, production, manufacture, distribution, 
science, art, education, medicine and usually even in 
religion, we are living in the twentieth century, but in 
our legal and particularly in our criminal procedure 
we are still operating on an eighteenth century basis 
Our people generally still think of our system of crim- 
inal procedure in terms affecting the individual, rather 
than society as a whole. So with this conservative 
attitude on the part of the general public it is easy 
for the reactionary or the demagogue to appeal to 
public fears and prejudices whenever a change in our 
procedure is proposed. In fact, I think, it can be 
fairly said that most of the legislation enacted on this 
subject in this country in the last fifty years has worked 
to the advantage of the defendants rather than to the 
advantage of the state in the trial of criminal cases. 
While it has been and is difficult to secure effective 
progress in making our system of criminal procedure 
more effective through constitutional amendments or 
legislative enactments, it is in the power of the appel- 
late court judges to make changes which will affect 
the whole spirit and purpose of our system of criminal 
justice. There are serving in our appellate courts in 
the different states about five hundred men. If these 
five hundred men would act with common purpose and 
decision to relieve our system of criminal procedure of 
the intense legalism and glorification of technicality that 
now so greatly impair its effectiveness, they could do 
as much for the proper administration of criminal 
justice as all the rest of us combined. If they would 
declare and follow the rule that no conviction would 
be set aside except for an error directly affecting the 
merits of the controversy, or, to express it another 
way, set aside no conviction unless the error com- 
plained of justified a reasonable doubt of the defend 
ant’s guilt, a much better administration of criminal 
justice would be secured. But I venture the suggestion 
that this will not be done except in response to a public 
opinion within and without the profession that will 


demand it. By this I do not mean that our 
appellate judges are not generally high minded, 
honorable men, anxious to do their full duty. But 


whatever may be their intentions, when they go on the 
bench, apparently the influence of the traditions of 
our legal system and the very atmosphere of legalism 
and technicality in which they live and move and have 
their being soon have them searching the ancient prece- 
dents to determine the sufficiency of the indictment, 
the correctness of rulings on some comparatively un- 
important issue in the admission of testimony or the 
instructions to the jury. 

I am afraid that we cannot look for the reform 
of a system from those who administer it. It 
is difficult to get those who help to create a 
system to see its faults. In England, when 
Romilly was seeking to reform the criminal law by 
freeing it from its complexities and cruelties, the 
judges were arrayed in almost solid phalanx against 
him. Some threatened to resign if the reform bills 
passed, but the reform bills passed and the judges did 
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not resign. When I proposed before the America 
Law Institute that we try to do something to improv: 
the administration of justice in this country by impr 
ing the law, my suggestion was vigorously opposed by 
several appellate court judges, who claimed that the 
fault was with the police, the prosecutors and tl 
juries. One chief justice of a State supreme court felt 
so strongly on the subject that he made an address 
which he circulated throughout the country contending 
that I was wrong in my declaration that many guilty 
men were escaping conviction, when the truth was that 
too many innocent men were convicted; and he ex 
tolled the great service that the appellate courts were 
rendering in saving innocent men from punishment 
It is of interest to note in passing that there were in 
his State proportionately more unlawful homicides thar 
in any other State of the Union except one 

From my investigation of the situation, I have 
reached the conclusion that our appellate court judges 
and the profession generally, do not realize the dis 
organizing and injurious influence in the administration 
of justice resulting from a highly technical attitude 
towards records of conviction. Besides its effect on 
the actual cases reversed the fear of reversal hangs 
as a sword of Damocles over the heads of prosecutors 
and trial judges. Doubtful questions are resolved in 
favor of the defendants on admission of testimony and 
instructions to the jury, and prosecutors find it advisa 
ble to accept pleas of guilty to minor offenses rather 
than to risk a trial and the danger of reversal. In 
addition to “whittling away” the rights of society in 
favor of its enemies the effect of a technical administra- 
tion of the law is to develop what is known as the 
sporting theory of justice. And thus a criminal trial 
tends to become a contest of skill and endurance be- 
tween opposing counsel, rather than a judicial investi 
gation to ascertain the truth. 

Nor do the judges apparently realize the num 
ber of convictions that they set aside. For ex- 
ample, the chief justice of the supreme court 
of one of our leading States, whom I know per 
sonally, and who is an able, high minded man, said in 
answer to a question as to the effect of our rules of 
procedure and the reversals of convictions by reason 
thereof, “I do not think that the old rules of criminal 
procedure materially interfere with the proper adminis 
tration of law in this State. Criminal convictions are 
seldom reversed in this State.” Yet in an examination 
that I made of 209 decisions on appeals from convic- 
tions in criminal cases in his State, in the years 1912 
to 1916, I found that over 35 per cent had been set 
aside for one reason or another. In a similar investiga- 
tion that I made as to the percentage of reversals in 
ten representative States, I found that the average was 
nearly 3314 per cent—the percentage ranging from 15 
per cent in Massachusetts to nearly 50 per cent in 
Michigan, Colorado and Missouri. In 1910 the Ameri- 
can Institute of Criminal Law and Criminology ap- 
pointed a Committee, of which Judge Gemmill of Chi- 
cago was Chairman, to investigate this question. The 
Committee wrote to the chief justices of a number of 
States for information upon this point. Some of the 
chief justices answered, giving their opinion of the 
number of convictions set aside, and those opinions 
varied from 1 to 10 per cent. Other chief justices 
turned the request for information over to the clerk 
of the court to examine the records for a number of 
years, and those answers showed that the number of 
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few years ago in the State of Washington showed 
marked looseness and abuses and I believe similar re- 
sults would be disclosed by a similar investigation in 
most of the states. There is just as much reason for 
due process of law in the consideration and granting 
of a pardon or parole as in the trial of a case; but it 
is the exception where this obtains. The establishment 
of boards of pardon and parole and their unwise and 
improper granting of pardon and paroles have done 
much to develop a flabby sense of justice in this coun- 
try. Every one of these boards should be abolished 
and the responsibility placed on one official. 

Turning against to the defects reported, the in- 
ability to secure the presence of non-resident wit- 
nesses was emphasized by 30, while 15 felt that 
poor juries, made so by the unwillingness of the bet- 
ter element to serve, was an injurious influence. Six- 
teen gave the “law’s delay” as the most serious de- 
fect, and 12 thought the public indifference to the 
enforcement of the law and the flabby public opin- 
ion which tolerated lawlessness the principal cause 
of the defective administration of justice. 

I have mentioned these various answers in order 
to show the lack of any consensus of opinion even in 
our profession as to the necessary work of reform. 
Further, we have had no such careful study and treat- 
ment of the criminal law and law of criminal procedure 
as we have had of different parts of our civil law. The 
criminal practice has, except in unusual cases, been 
abandoned as unremunerative and unattractive by the 
great majority of our better lawyers. The result is, 
therefore, not surprising. As a piece of social engineer- 
ing our system of administering criminal justice has 
proved badly deficient, but no one in authority by 
reason of position or learning has pointed out the de- 
fects; though we have realized in a general sort of 
way that we were trying to make effective a system 
devised for social, political and industrial conditions of 
life, after those conditions had long since ceased to 
exist, very little has been done to adopt this system to 
conditions of modern life. And it is only by such 
efforts as are now being made by your Association and 
by the various organizations and agencies dealing with 
this problem that we can hope to secure such changes 
as will make our system of administering criminal 
justice an effective agency to protect society against its 
enemies. To secure that desired result we must develop 
both in public officials and with the general public a 
stern and vigorous sense of justice, and nothing, in my 
judgment, will do more to secure this condition of 
public and official mind than such changes in our system 
of procedure as will tend to make our administration 
of justice prompt, efficient and final, and free it from 
its present burden of technicality and formalism that 
a dead past has imposed upon it. 


Progress of Zoning 


There has been an increase of more than 130 
per cent in the number of people living in zoned 
cities and towns in the United States during the 
past four years, states a recent bulletin of the De- 
partment of Commerce. By the first of July of this 
year more than 26,000,000 people were living in 366 
zoned municipalities as against the less than 11,000,- 
000 people in 48 cities and towns in September, 
1921. The number of zoned municipalities thus 
increased more than seven times during the four 
year period. 











Y an Act which was signed by the President of 


the United States ch 3, 1925, Congres 
authorized the United States District Judges 
in proper cases, to suspend sentences and to place 
offenders upon probation “after conviction or after 
a plea of guilty or nolo contendere for any crime o1 
offense not punishable by « th or life imprison 


men<.” 

Probation systems already exist in all of the 
American States, either under legislative sanction 
or as an assumed inherent power in the courts, and 
the act in question merely extends practice to th 
Federal Courts. Congressional sanction, however, 
seemed to be necessary on account of the decision in 
the case of ex parte United States, Petitioner, 242 
United States 52, in which it was held that the Dis 
trict Courts had no inherent power to set aside a 





plain legislative command to try and sentence a 
criminal under a statute which defined the crime 
and fixed the punishment.t. Strangely enough, how 
ever, the question was not de ided, and perhaps was 
not argued, whet! 
power at all and whether the section of the Federal 
Constitution which provides that the President 








the courts could be given such 
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“shall have power to grant reprieves and pardons 
for offenses against tl United States, except in 
cases of impeachment’” does not vest the authority 


solely in the President of the United States. 

We believe that the act in question is constitu 
tional but there is as yet no federal decision upon 
the subject, and though similar acts have been sus 
tained by the courts of a number of the states, 


perhaps only one opinion has announced the real 


and unassailable reason 

In the cases of People ex rel Forsyth v. Court 
of Sessions (N. York),* People ex rel Sullivan \ 
Flynn (N. York),® People Stickle (Mich.),® Rich 
ardson v. Commonwealth (Va.),* and in a special con 
curring opinion in In re Hart (North Dakota)® a 
fanciful distinction is made between the suspension 
a reprieve or pardon and the er 


of a sentence an 
roneous assumption is ma that the power to sus 
pend indefinitely was inherent in the courts of 
common law.® In the case of ex parte Giannine 
(Cal.)*® the court cited no authority and contented 
itself with sa 
enactment di 

functions and duties of the chief executive. In Bel 
den v. Hugo (Conn.)" the constitutional provision 
was not considere: In In re Hart (North Da 


ing that the power conferred by the 


t in any manner interfere with the 


kota)'? the majority « 


takes refuge in the 
theory that it is the duty of the Supreme Court, if 
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of affording to the accused the opportunity of ’ 
pealing to the executive clemency It concedes ; 
that at any time after the expirati t that reasor 
able period the convict may be rearrested, but ¢ 
dently hopes and prays, either that he will obtai: - 
the clemency in the meantime or that, as long as 
his conduct is good, no one will seek to have hin 
so arrested >a, 
All of these opinions are unsatisfactory either gt 
because they ignore the real questions at issue o1 é 
because of their erroneous assumption that the _ 
power to suspend a sentence was inherent in the ‘i 
courts of common law. The real and only solution 
of the problem lies in considering the suspension 
when authorized by the legislature either in special . I 
statutes relating to each offense general stat- | th 
utes which relate to all, as a part the sentence cra 
which the legislature itself has prescri Tag It) o 
Of course, it must be conceded that the legis- 
lature has the inherent power t efine crimes and en 
that it is the imposition of the penalty that turns 
a tort into a criminal act. It must be conceded een 
that it is within the power of the legislature to ‘olon 
t S( 


impose any penalty it pleases as long as that pen- 
alty is not cruel or unusual. It can impose a 
It can impos¢ fine. It canim- Be !a hi 


pose a sentence of imprisonment which shall not the th 


prison sentence 


begin to run until a number « eeks after the SUrVIN 
rendition of the judgment. It « impose a pen- ( 
alty which shall involve merely the giving of a studic 
peace bond. It can impose a penalty which shall menta 
be nothing more than a reprimar [It can provide social 
that in certain instances no penalty at all shall be ileges 
imposed. There is in fact no suspension of the sen manag 
tence at all. The sentence is mers conditional and nit 





such a one as the legislature has prescri 
that the convicted person shall not be incar 








or fined but shall be held under the surveillance of T 
the court and of the law provided that he does not tially 1 
igain offend. It is much like giving a peace bond and th 
It has much in common with r statutes against Ir 
habitua ffenders, but includes the element « social 
mercy [he prisoner is told to go and sin n early 
more, but is reminded that if he does so sin his ! 
vacation will be over. The suspe however, it 
suspension it be, must be entered as a part of the 

sentence. It cannot be allowed on a subsequent ps 

tition, for in that case it would be exercise 

the power to reprieve if not t . rT 
























The Duty of the 
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PROBLEMS OF PROFESSIONAL ETHICS 


By Henry Upson Sims 
f the Birmingham, Ala., Bar 


State to the Bar 


and without that privilege, unlimited competition has 
tended to keep him continually in the early stages of 
success. Of course, general recognition by his immed- 
iate neighbors that he did his work well may have 
brought a measure of success to one rather than to 
another whose ability or skill was indifferent; but by 
reason of the large number of lawyers who conduct 
correctly the business entrusted to them, it is largely 
a matter of chance that some good lawyers get business 
enough to enable them to live up to the standards of 
professional ethics, while others with the same ideals 
and often as good ability take causes which they would 
not uphold were they not uncertain of receiving busi- 
ness enough to insure a good living without so doing. 

Che first remedial measures that occurred to the 
professional mind was to establish agreed standards of 
fees. But that has many objections; the greatest of 
which is that, like the modern labor unions, it ignores 
differences in ability. And it also fails to bring the 
desired relief, as it does not in fact bring business 
Nor does it take into consideration the fact that the 
insincere lawyer can easily break the agreement and 
keep his breach of faith secret for a long time, thereby 
inducing business from those whom it was primarily 
designed to help 

The next remedial measure was the organization 
of associations and correspondence agencies, often 
directed by laymen, to corral and distribute law busi 
ness. But that leads directly to the solicitation of 
business and the resultant and almost unavoidable con 
sequence of dividing fees with the associations which 
forward the business. So that the bar associations 
now are finding great difficulty in reconciling the func- 
tions of unobjectionable forwarding agencies with the 
ethical principle believed to be necessary to the main- 
tenance of the high standards of practice outlined for 
the bar 

The truth is that the highest efficiency of the 
lawyer requires that he should not be concerned with 
the acquisition of business; and anything which impels 
him to consider the effect of his actions beyond the 
conscientious conduct of such business as he has, tends 
to weaken his moral fibre, and to lower his ideals of 
his profession. 

Of course, there are a good many lawyers who 
receive a reasonable living by attending to the affairs 
of one client. American business has produced many 
corporations and individuals whose interests are large 
enough to require all the time of not merely one lawyer, 
but often of a corps of lawyers; and these lawyers, 
who generally have to worry very little about keeping 
their clients, can develop very high ideals of their 
profession. But from the concentration of their efforts 
in the interest of one client, it easy for them to 
become so saturated with the equity of that client’s 
aims and interests as to become biased and incapable of 
forming a just estimate of the antagonistic interests 
of others. They are hardly as well qualified to lead the 
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courts in the direction of strict justice as the lawyer 
who is employed by many clients with diverse interests 
And it would be unfortunate if the judges had to be 
chosen to any great extent from lawyers who have thus 
spent many years upon one client’s affairs exclusively 
Yet, as the conditions of practice now are, the 
highest success in the legal profession is to gain suf 
ficient recognition for ability to be sought out and 
employed by one interest or one class of similar and 
non-antagonistic interests to advise on their legal rela 
tions or to conduct their litigation alone. And even 
this employment engages so few of the lawyers that 
throughout the country it is not infrequently asserted 
that the corporations secure the maximum of service 
for the minimum of outlay, so great is the desire of 
the members of the bar to enjoy the comparative cer- 
tainty of a reasonable income. It is needless to consider, 
therefore, whether the possibility of that source of 
employment is sufficient to justify the continuance of 
the present plan of allowing any one who passes the 
entrance examinations to be admitted to the bar, and 
to rely upon the survival of those corporation lawyers 
alone as the fittest and as numerous enough to uphold 
the ideals and to maintain the highest standard of ethics 
desired for the profession. Moreover, it is the lawye: 
of the smaller clients, or rather the clients with the 
individual cases instead of continuous legal business, 
whose ideas of the ethics of his profession it is most 
important to society to elevate. He is the confidant 
of the widow and the impoverished and the defender of 
the rights of the orphan; and unless he works for 
abstract justice, rather than for his own advancement, 
American society will soon have little to recommend it, 
and the next generations will return to the feudal sys 
tem of the Angevin kings, when as Pollock and Mait- 
land tell us, many a yeoman was glad to surrender his 
lands and do homage to a great lord in order to receive 
them again as a tenant along with the protection of the 
lord’s influence and power. 

What then, should the State do to rectify the 
situation? Of course, there could not be a law to 
apportion the causes among the members of the bar; 
nor a law to limit directly the number of lawyers per- 
mitted to practice before each court. Nor would it be 
safe to allow the bar associations to exercise the author- 
ity supposed to be exercised by some of the trade 
unions, of determining arbitrarily from time to time 
how many shall be admitted to the bar. 

But it would seem not unwise for the State to 
permit the setting up of barriers to discourage the entry 
into the profession of numbers of young men—and now 
of young women too,—who do not understand the sit- 
uation within the bar, and who, because the bar is 
supposed to offer more independence of action and 
therefore better social position than the occupations 
immediately before them, are bending every effort to 
acquire the absolutely necessary learning which will 
permit them to pass the entrance examinations and 
get in. 

The State should require, or better, should author- 
ize the bar to require of the applicant for admission to 
practice, first, an academic degree, and then a reasonably 
long course of law study and an examination, and then 
a training period in a lawyer’s office of one to three 
years’ duration; after which, if a proper character, he 
should be permitted to practice. 

Such measures would not be new. In France for 
many years before the war the would-be barrister was 


required to study in an office after emerging from 
university, and in addition, was required to prove 
tle authorities that he had means sufficient to live uj 
during the period of his novitiate 

The state constitutions may limit the restrict 


measures which can be applied. But whether it 
constitutional to restrict the numbers of the bar for th: 
ultimate public good, or whether restrictive measures 


must be so selected as to be supported as plans 
elevate the type of lawyer admitted to practice, is 





unimportant to the end now in view ; which is to re¢ 
the size of the bar by lessening the accessions, leaving 
to time to do the rest. 

Even the higher grade law schools could help the 


condition by discouraging students not definite 
cided upon practicing law from taking courses directed 
primarily to fitting them for the actual practice, and 
by offering them instead more cultural courses on law 
and legal relations. 

In short, there are too many lawyers at the Amer 
ican bar for the good of society, an ; 
the duty to the bar to devise methods 
numbers ; otherwise, it may soon become impracticab! 
for the bar to maintain the present code of ethics ar 
the highest ideals of the profession 

The law of demand and supply may reduce the 


number of lawyers in the end; but in the meanwhil 
the ideals will have suffered, and the difficulty to restore 
them may lead to their being abandoned \s we saw 
in our previous studies, in maintaining the ethics of 


1 1 


the profession lies the highest value of the profession 
and economic difficulties are now portending the over- 
throw of our professional ethics 


Mrs. Kate Pier 


Mrs. Kate Pier, a member of the Wisconsin bat 
since 1887, died at her country home in Fond d 
Lac June 23. She was the widow of a lawyer, Col 
Colwert K. Pier, and the mother of his three daug! 
ters, Kate, Caroline and Harriet, all of whom pra 
ticed law in Fond du Lac and Milwaukee 

In the early seventies, on the advice of her 
mother and her husband, Mrs. Pier assumed the 


management of a considerable estate left by her 
father. This led to a particular interest in real 
estate law, in which she became SI 
entered the law school of the Univer 
sin with her eldest daughter and received the de 
gree of LL.B. from that institution, from which the 
two younger daughters graduated later. 

In 1891 Mrs. Pier was appointed a circuit court 


commissioner for Milwaukee county, the first it 
stance in the United States of judicial powers being 
conferred on a woman. Mrs. Pier’s work in th 
profession was that of an office consultant She 
won and held the respect and confidence of the con 
munity for her clear thinking and her sound, con 
servative judgment and advice. She was a member 
of county, state and national bar associations. On 
the occasion of her funeral the entire Fond du Lac 
Bar Association attended in a body. She was a 
charter and honorary member of the Milwauke: 
Business and Professional Women’s Club, a met 

ber of the National Women’s Lawyer’s Association, 
the founder and president of the Portia Club of 
Milwaukee, and a charter member and the first dea! 
of the University of Wisconsin chapter of Kapy a 


Beta Pi legal sorority. 
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other matters submitted by 
. . . ~ections were discussed 

Calif rnia J. W. S. Butler, of Sacramento, 

is toastmaster at the annual banquet 

and the speakers were Judge Bartlett 

sal , Reno, Mr. Haight of the Nevada Bar 

California Bar Association’s Annual Association, Mrs. Oda Faulconer 
Meeting Los Angeles and President George F. 


ious 


acted 


ol 


McNoble. The following officers were 
cted for the coming year: President, 
es A. Shurtleff, San Francisco; 
Presidents—Charles A. Beardsley, 
Jakland; Lewis H. Smith, Fresno; 
Thomas C. Ridgway, Los Angeles; 
Secretary, Thomas W. Robinson, Los 
Angeles; Treasurer, Delger Trowbridge, 
Francisco; Executive Committee— 

rin J. Lowell, Auburn; Leonard 
sson, Los Angeles; Joseph J. Webb, 
San Francisco; W. G. Griffith, Santa 
Sarl Fred E. Lindley, San Diego. 
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vy ice 


ara: 





Kentucky 





Annual Meeting of Kentucky Bar 
Association 

Ken- 

Bow- 

1925, 

con- 

was 


annual meeting of the 
Bar Association, at 
Kentucky, in July, 
of interest were 
following action 


the 
tate 
Green, 
ous matters 
dered and the 


At 
tucky 
iM 
irl 


taken 
Resolution 
idges and Judges 
peals of Kentucky 
pay upon reaching 
after fifteen years 
e was referred 
mmittee. 
The Committee on Legal Education 
nd Admission to the Bar recommended 
at the Court of Appeals of Kentucky 
be asked to amend the rules for admis- 
yn to the Bar so as to require candi- 
lates for admission to be graduates of 
first class high school, and also to re 
re a course of at least two years at 
reputable Law School. The As- 
adopted a resolution to this 


providing that Circuit 
of the Court of Ap- 
might retire on full 
70 years of age and 
of continuous serv- 
to the Law Reform 


some 
sociation 
effect 

After the presentation of an address 
y C. U. McElroy, of Bowling Green, 
n the subject, “The Perils of Pater- 

lism and the Proposed 20th Amend- 
ment to the Federal Constitution,” the 
Association adopted a resolution direct 
ng the officers of the Association to 

tify the Kentucky Legislature that it 
1e sense of the Association that if 
nd when the proposed 20th amend 
ment to the Federal Constitution is pro- 
posed the Kentucky Legislature, 
ume should be defeated. 

The Association authorized the 

intment of a Special Committee to 
devise means for improving and ex- 
tending the work of the Association, 
with particular directions to consider 
the subject of Statutory Bar Organiza- 
Harry B. Mackoy is chairman of 
the Committee appointed under that 
resolution 

The Association authorized the ap- 
pointment of a Special Committee to 
aid in drafting legislation, which com- 
mittee is to devise a plan for furnish- 
the Legislature expert aid in 


to 


ap- 


a foreign 
in 
stantially 
ed 
mmendati 
1 Aid tl 


lox lar 
ceveiopr 


ns 


in the tion. 


to 
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draiting legislation and is to consider 
the subject of a general revision of the 
statutes and the biennial revision 
plan in force in Wisconsin. Judge 
Hugh Riddell, of Irvine, Kentucky, re 
tiring president, who discussed this 
subject in his address, is chairman of 
that committee. 

rhe following addresses were deliv 
ered: “Contact With Life Through the 
Law,” Hon. Homer Cummings, Stam 
ford, Conn.; “The Transportation Act,” 
Judge Robert V. Fletcher, Chicago, IIL; 
“Some Great Lawyers of Kentucky,” 
C. H. Bush, Hopkinsville, Ky.; “The 
Perils of Paternalism and the Proposed 
20th Amendment to the Federal Con 
stitution,” C. U. McElroy, Bowling 
Green, Ky.; “First Impressions,” Rob 
ert L. Porter, Hazard, Ky.: “The Ken 
tucky-Tennessee Line,” Senator Ben 1 
Davis, Hickman, Ky. 

The officers elected for the ensuing 
year are as follows: John C. Doolan, 
President, Louisville; John Verser Con 
ner, Secretary, Louisville; D. Collins 
Lee, Covington, Treasurer. Executive 
Committee: Clifford E. Smith, Ash 
land; Joseph S. Laurent, Louisville; 
Orie S. Ware, Covington: Thomas E. 
Sandidge, Owensboro; John L. Dorsey, 
Jr., Henderson; Hugh Riddell, Irvine 

Vice-Presidents: ist district, W. A. 
Berry, Paducah; 2nd, Everett Penick, 
Elkton; 3rd, H. S. McElroy, Lebanon; 
4th, James Garnett, Louisville; 5th, 
John D. Carroll, Frankfort; 6th, Matt 
Herold, Newport; 7th, O. T. Hinton, 
Pikeville 


ol 


J. Verser Conner, Secretary. 





Minnesota 





Minnesota Bar’s Annual Meeting Deals 
With Important Matters 


The annual meeting of the Minnesota 
State Bar Association was held at 
Rochester on July 21, 22 and 23. It 
was called to order by President Eaton 
The address of welcome was delivered 
by Hon. Henry O. Christensen of 
Rochester, and the response was by 
Vice-President Howard P. Abbott of 
Duluth. Other addresses during the 
meeting were delivered by Dr. W. J 
Mayo of Rochester; J. J. Fitzgerald, 
Registrar of Deeds of Ramsey County, 
on “Photostatic Methods of Recording 
Documents”; Hon, John F. Meighen of 
Albert Lea on “My Trip Around the 
World”; Hon. Aad J. Vinje, Chief Jus 
tice of the Supreme Court of Wiscon 
sin, on “Present Day Problems in Juris 
prudence.” 

The meeting approved a recommen- 
dation, contained in the report of the 
Committee on Legal Education and 
Admission to the Bar, that the Supreme 
Court adopt rules providing that the 
course of study in a night law school 
or an office shall consist of four years 
instead of three; that the high school 
education or its equivalent required as 
a qualification shall be acquired prior 
to entrance in a law school, except as 
to those who shall have matriculated in 
a law school prior to September 1, 





SETS 
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1925; and that evidence that a ant 
has a high school educatior t 
equivalent shall be furnishe 








ploma trom a high s ] ther 
Satistactory preparator ~ l i 
certificate from the University of M 
nesota or other qualified « ge that 
the applicant has passed a satisfa ry 
entrance examuinatio! It al 1 
another recommendation of this ( 
mittee by adopting a resolution express 
ing the view that every applicant t 
admission to the Bar, except t é 
qualified under the rules by reas 
practice in other jurisdictions, should 


without exception be required to { 
the Bar examination This recom: 
dation of the Con 
the fact that the Minnesota legislature, 
at the 1925 passt ( 

doing away with the re 


mittee was m«¢ ad y 


session, nad 








an examination by the LW 
Examiners, in the case of disa 
erans of the World War wh 
ceived vocational  rehabilitati d 


training in the law, and in the case of 
veterans of the World War who were 
members or employees of the 1925 leg 
islature. 


The Legislative Committee reported 
that the Association bill providing for 


the filing of information by the ( nty 
Attorney in any case where an indict 
ment would lie, was recommended 1 
vorably for passage in the legislature 
but too late in the session to come to a 
vote; that the Association’s bill on Bar 
Organization was recommende: for 
passage by the House Judiciary Con 
mittee by a small majority, bu 
was not reached during the session, and 





in the Senate the bill was not reported 
out of the Committee, and that the bill 
to increase the salaries of District 


judges was not reported by the Com 
mittee either of the House or the Sen 
ate. The Legislative Committee urged 
the lawyers of the ‘state to try and 
educate their senators and representa 
tives as to the necessity of passing a 
salary increase bill. Tl i 
Uniform Commercial t 
that Minnesota had adopted. seven of 
the nine uniform commercial acts put 
out by the National Conference of Con 
missioners on Uniform State pr 
to 1922. None of the unif 
been passed in Minnesota at the ses 
sions during the past winter, bu 
legislature seemed favorably impressed 
with the many he Uni 
form Declaratory Judgments 











1dvantages o e | 


it was believed that another s« I 
would witness its adoption 
The Association adopted tw : 


mendations of the report of the Com 


mittee on Uniform Procedure in the 





Federal Courts, presented by Chairman 
Shearer. First, approving Sena Bill 
2061, empowering the Supren Court 
of the United States i ) 
lish rules in common s: Sen 
ate Bill 2692, providin nt 
ment of official sten each 





district; and Senate 





with the loss of civil rights or tizen- 
ship for conviction of crime. Second, 
disapproving Senate Bill 624 and House 
Resolution 3260, restricting the powers 
of the judges of Federal Courts in the 
conduct of jury trials The meeting 
also adopted a recommendat n- 


tained in the report of the Ethics Com 
mittee, presented by Chairman Oscar 
Hallam, that the laws of the state deal 


ing with the trial f charges against 
attorneys be revised so as to make sucl 
cases triable before strict courts 


stead of before the Supreme Court, as 
at present. 


[he report of the Committee on Or 
ganization of the State Bar, presented 
y Chairman Morris B 
Minneapolis, was received and adoptec 
The Committee was c 
structed, 1 
Committee on Local and State Bar As 








with the cooperat 


sociations, to redraft the Constitution ol! 
the state association along the lines in- 
dicated in its report, and t esent 
the matter for consideration at a sp 
cial meeting of the Association. to be 


held some time during the present yea 


The meeting also adopted recommenda 
i 








tions of the Committee on American 
( itizenship, that a caretul Stt e€ 
made of the extent to which «¢ nmu 
nism has become fixed in the state « 
Minnesota, with a view to counteract 
ing it in every possible way; that, as 
lar as finances permit, lteratur r 
printed and distributed by the State Bar 
Association, explaining the Federal 
Constitution and its relation to present 
day society; and that particular atten 
tion be paid to teaching scho yl « idren 
the fundamentals of our government 

A motion was adopted inst ng 


the chairman to appoint a committee to 
consider the abolition of common law 
marriages in Minnesota and report to 
the Association [The Association also 
ad pted a resolution going on record as 
recommending the 
of recording documents in the office of 
Ramsey 


photostati metnhe 


the Registrar of Deeds of 


County, and recommending its use 
all the other registrars of deeds in the 
state. [The following  ofhfcers vere 
elected for the coming ye: 
Howard T. Abbott, 
dent, Frank E. Putnam, 
Treasurer, William D. Graves, 
Secretary, Chester L. Caldwell St. 
Paul: Board of Governors—ist Dist., 
Charles P Hall, Red Wing 2nd 
Thomas C. Daggett, St Paul rd, 
Herbert Bierce, Winona; 4th, Paul J. 
Thompson, Minneapolis; 5t 
Gipson, Faribault; 6th, J. L 
James; 7th, George W. Frankberg, Fer 
gus Falls; 8th, A. L. Young, Win 
throp; 9th, James H. Hall, Marshall; 
10th, John W. Hopp, Pr : 

Frank Crassweller, Duluth; 1: 
Ewing, Madison; 13th, C 



















Pipestone; 14 4 
ren; 15th, TI Bailey, Bemidji 
16th. L. E. Jones, Breckenridge; 17th, 





McCune 
Goodwin, 


rhoreen, 


Fairmont; 18th, G 
Cambridge; 


R. H 
frey G 
Reuben G 











New Mexico 





New Mexico’s Organized Bar Meets 


The New Mexico State Bar 
ation on August 19 held its first me 
ing since the passage of the State I 
Reorganization Act by 
Hon. J. Hervey of ju : 
president of the State Bar Commission 
and ex-officio president of the State As 
sociation, called the meeting t 
He spoke on revival of the Bar 
Association of New Mexico and of its 
more active participation in the affairs 


rovernment and the general welfare 














of g 
the state. 
The Committee on Organization and 
Meetings made its report and this was 


approved and referred to the State Bar 
Commissioners, with the recommenda- 


tion that it be approved by them. The 


\MERICAN Bar ASSOCIATION JOURNAI 








Committee on Qua s tor Ad 
missions to tne I 1€ ts 

port, which wa i ssed at length, 
The Committee's stated that 
while it was in a I with the move 
ment for higher i rds for admis- 
sion to the Bar, t elt that the im- 
mediate ad ption ; nign st dard 
recommended by the American Bar As- 
sociation would radical a step 
to take at the pre t time It recom- 
mended, however, tial move in 
that direction, and suggestion, with 
slight modificat s approved and 
referred to the | 5.4 ission- 


that it 

posal 
is that applicants for ; shall be 
required te £ S ol educa- 
tion or t ju nt thereof, and 
either to gra ited from one of 
the law scl 


Bar Associa 


ers with the 


pe adopted 





American 











n’s st ard or to have 
passed a period of three years’ study in 
a law school or at ey’s othce, or the 
same period employ urtly in each 
of these methods 

Hon. Clarence M tts, late of the 
Supreme Court, read a paper on “The 
Press and the ¢ irts WW cl was re- 
ceived with applaus« After this Sena- 
tor E. C. Crampt read a paper on 
“A Comparison of English and Ameri- 
can Procedure,” w was greatly 
enjoyed 4 resolution was passed ex- 
pressing appreciat to the Hon. Her- 
bert F. Raynolds oe ier Justice, 
for his arduous la t paration 
of a digest of the S$ ne Court Re- 
ports of the State, a his presen- 
tation Of same ments to 
the members the t state. 





Delegates to the Ar i Bar Associ- 
annual meeting wer ppointed 





President t nstruction to 
a report of the urticipation 
action or the ational ar asso- 
ciation at the 1926 meeting of the State 


Bar Associati 
Judge Wright made a report of the 


action of th legislative committee dur- 
ing the last session and suggested that 
members of the bar take to considera- 
tion the propriet f ting members 


of the legislature regardless of politics, 
with the aim that 1 e members of the 








bar be sent there t elp carry out the 
Association’s progra The Bill re- 
quiring attorneys residing in other 
States to appear wit s ( local asso- 
ciate counsel was discussed and referred 
to the committe n legislation A 
resolution introd i by Mr. Pittman, 
to the effect that attorneys employed to 
represent persons accused f crime, 
should where the evidence is 
clear an 1€ gre employ 
only such means lefense as will 
guarantee to the accus* 1 fair trial and 
his constitutional rights,” was referred 
to the State Bar ( nissi 


Following are the ofhcers the As- 
sociation: Pre t M Hervey 
Albuquerque; First Vice-President, A 


H. Hudspeth, Cart Set ice 
President, Carl H. ¢ ert, Santa Fe; 
Secretary-Treas D Sena 


Santa Fe 
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